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On the other hand, the term “political body” is used to refer to a
“group of electors desir[ing] to qualify a new political party meeting the
requirements of Section 5100.” (§ 5001.) A group may qualify as a
political body by elécting temporary officers at a caucus or convention,
selecting a party name, and filing a formal notice with the Secretary of
State.> (Ibid.)

Throughout this brief, the Secretary of State will follow these
stafutory definitions when referring to political parties and political bodies.
B. California Elections Before Proposition 14: Party Primaries for

Partisan Offices and General Elections for Party Nominees,

Independents, and Write-in Candidates.

Before it was amended by Proposition 14, the California Constitution
provided for “primary elections for partisan offices . . ..” (Cal. Const., art.
I, § 5, former subd. (a).) The candidates that a party chose at the primary
election “[became] its official néminees at the general election . . . and
[were] identified by their party affiliation on the general election ballot.”
(Libértarian Partyv. Eu (1980) 28 Cal.3d 535, 541 [170 Cal.Rptr. 25].)
Under this system, a political pai‘ty fhat had participated in a primary
election for a partisan office, “ha[d] the right to participate in the general
election for that office” and could not be denied “the ability to place on the
general election ballot the candidate who received, at the primary election,
the highest vote among that party’s candidates.” (Cal. Const., art. II, § 5,
former subd. (b).) |

In addition to party nominees, a candidate could appear on the general
election ballot through the process of independent nomination by petition.

(§ 8300, et. seq.; see Libertarian Party v. Eu, supra, 28 Cal.3d at p. 541.)

3 As of January 2011, there were 12 political bodies attempting to
qualify as political parties for the February 2012 presidential primary
election. (See http://www.sos.ca.gov/elections/elections_f non.htm.)



For a statewide office, the nomination papers had to be signed by voters
equal to at least one percent of the number of registered voters in the entire
state for the preceding general election; for other offices, the required
percentage was three percent of registered voters in the area for the
preceding general election. (§ 8400.) If a candidate qualified for the
general election by means of an independent nomination, the word
“Independent” would be prin'tedv' on the ballot after the candidate’s name
instead of a party designation. (§ 13105, subd. (a); see Libertarian Party v.
Eu, supra, 28 Cal.3d at p. 542.)

Separately, a person could run as a write-in candidate in the primary
or general election. (§ 8600, et. seq.; Libertarian Party v. Eu, supra, 28
Cal.3d at p. 542 fn. 7.) As under current law, a write-in candidate was
required to file a statement of write-in candidacy and nomination papers
with the requisite number of signatures. (§ 8600.)

C. California Elections Under Proposition 14: an Open Primary for
State and Congressional Offices and a General Election Between
the Top Two Primary Vote-Getters.

In February 2009, the Legislature placed Senate Constitutional
Amendment 4, officially known as the “Top Two Candidates Open Primary
Act,” on the June 2010 election ballot. (App. 1447-1451; Sen. Const.
Amend. No. 4, stats. 2009 (2009-2010 4th Ex. Sess.) res. ch. 2 (hereinafter
“SCA 4”).) Designated as Proposition 14 by the Secretary of State, the
measure was approved by the voters by a margin of 53.8 to 46.2 percent.
(See http://www.sos.ca.gov/elections/sov/2010-primary.)

As relevant here, Proposition 14 amended the California Constitution
to do away with partisan primaries for state and congressional offices and
create an open primary that will select the two top vote-getters for the
general election ballot. (App. 1475-1479 [Analysis by the Legislative

Analyst].) The measure created “[a] voter-nomination primary election . . .-



to select the candidates for congressional and state elective offices in
California.” (App. 1450 [SCA 4, Third Clause]; Cal. Const., art. I, § 5,
new subd (a).) Under this system, “[a]ll voters may vote at a voter-
nominated primary election for any candidate for congressional and state
elective office without regard to the political party preference disclosed by
the candidate or the voter, provided that the voter is otherwise qualified to
vote for candidates for the office in question.” (/bid.) “The candidates who
are the top two vote-getters at a voter-nominated primary election for a
congressional or state elective office shall, regardless of party preference,
compete in the ensuing general election.” (Ibid.)

Proposition 14 allows a congressional or state candidate for a partisan
office to have “his or her political party preference, or lack of poli:cical party
preference, indicated upon the ballot for the office in the manner provided
by statute.” (App. 1450 [SCA 4, Third Clause]; Cal. Const., art. II, § 5,
new subd. (b).) But although a political party or party central committee
may endorse, support or oppose a candidate, it “shall not nominate a
candidate for any congressional or state elective office at the voter
nominated primary.” (Ibid.) In contrast to prior law, Proposition 14
provides that “[a] political party or party central committee shall not have
the right to have its preferred candidate participate in the general election
for a voter-nominated office other than a candidate who is one of the two

highest vote-getters at the primary election . . . ** (Ibid.)

* The measure left in place partisan elections for presidential
candidates, political party committees and party central committees and
preserved the right of political parties to participate in the general election
for the office of president. (App, 1450-1451 [SCA 4, Third Clause]; Cal.
Const., art. II, § 5, new and amended subds. (¢), (d).) The measure added
the Superintendent of Public Instruction to the list of nonpartisan offices
designated in article II, section 6. (App. 1451 [SCA 4, Fourth Clause]; Cal.
Const., art. II, § 6, amended subd. (a).) Further, it precluded a political

(continued...)



Proposition 14 did not immediately go into effect following the June
2010 election. The measure became operative January 1, 2011. (App.
1451 [SCA 4, Fifth Clause].)
D. The Legislature Enacted SB 6 to Implement Proposition 14.

Concurrently with approval of SCA 4, the Legislature approved SB 6,
a companion bill that amended existing prdvisions of the Elections and
Government Codes and repealed and added other provisions. (App. 1452-
1474.) The measure was to become operative only if SCA 4 was approved
by the voters. (App. 1474 [SB 6, § 67].)

With respect to write-in voting, SB 6 precludes the counting of write-
in votes in the general election for a voter-nominated office. (App. 1464
[SB 6, § 35, adding new § 8606].) Under new section 8606, “A person
whose name has been written on the ballot as a write-in candidate at the
general election for a voter-nominated office shall not be counted.” (/bid.)

As for party preference designations, SB 6 adds new section 8002.5 to
the Elections Code, which provides, in part:

A candidate for a voter-nominated office may indicate his or
her party preference, or lack of party preference, as disclosed
upon the candidate’s most recent statement of registration,
upon his or her declaration of candidacy. If a candidate
indicates his or her party preference on his or her declaration
of candidacy, it shall appear on the primary and general

(...continued)

party or party central committee from nominating a candidate for
nonpartisan office and provided that a nonpartisan candidate’s party
preference shall not be included on the ballot. (/bid.; Cal. Const., art. II, §
6, amended subd. (b).) This last provision replaced language that had
prohibited a political party or party central committee from “endors[ing],
support[ing], or oppos[ing] a candidate for nonpartisan office.” (Cal.
Const., art. II, § 6, former subd. (b).) The restriction on a party’s right to
endorse, support or oppose a nonpartisan candidate had previously been
declared unconstitutional. (California Democratic Party v. Lungren (N.D.
Cal. 1996) 919 F.Supp. 1397, 1398-1399.)



election ballot in conjunction with his or her name. ... A
candidate for voter-nominated office may also choose not to
have the party preference disclosed upon the candidate’s most
recent affidavit of registration indicated upon the ballot.

(SB 6, § 17, adding new § 8002.5, subd. (a).)

Additionally, SB 6 amended subdivision (a) of section 13105 to
provide that a candidate’s party preference may be designated on the ballot
in one of three ways. First, next to or below the name shall be identified
the “name of the political party designated by the candidate pursuant to
Section 8002.5.” (§ 13105, subd. (a).) This designation “shall be in
substantially the following form, ‘My party preference is the
Party.”” (Ibid.) Second, “[i]f the candidate designates no political party,
the phrase ‘No Party Preference’ shall be printed instead of the party
preference identification.” (/bid.) Finally, a candidate may choose not to
have his or her party preference listed on the ballot. (/bid.) In that case, the
space that would be filled with a party preference designation shall be left
blank. (/bid.)

STATEMENT OF THE CASE

A. The Proceedings Below.

Following passage of Proposition 14, Appellants, as plaintiffs below,
filed a complaint in San Francisco County Superior Court.” (App. 1000-
1086.) Appellants Field, Winger, Chessin, and Wozniak, alleging that they

> Appellants filed a verified first amended complaint that made
minor changes not relevant to these proceedings. (App. 1156-1199.) The
copy of the first amended complaint in the appellate record is missing
pages; Appellants’ counsel later submitted a new copy of the amended
complaint but did not move to add to the record. (Compare: Ibid with
Declaration of Guatam Dutta in Support of Appellants’ Opening Brief, Exh.
3.) In this brief, the Secretary of State will cite to the original complaint
when referring to Appellants’ allegations.



were registered voters who may wish to vote for candidates whose names
would not appear on the ballot, were designated the “Write-In Plaintiffs.”
(App. 1010-1011 [Complaint, ] 54-57, 60].) Appellants Mackler and
Martin, alleging that they were members of Socialist Action and the
Refbrrn Party respectively and that they wished to run for Congress in 2012
under those labels, were designated the “Party-Preference Plaintiffs.” (/d.,
19 58-60.)

Citing various provisions of the California and United States
Constitutions, including free speech, right-to-vote and due process
protections, the Write-In Plaintiffs alleged six causes of action challenging |
the write-in vote restriction. (App. 1013-1018 [Complaint,§9 70-93].) The
Party-Preference Plaintiffs alleged two causes of action asserting that the
party preference identification provisions violate the equal protection
clauses of the state and federal Constitutions. (App. 1018-1019
[Complaint, ] 94-101].) '

Asserting that these provisions could not be sevéred from the rest of
the measure, Appellants asked for preliminary and permanent injunctions
enjoining implementation of the entirety of SB 6. (App. 1019-1020
[Complaint, Prayer, ] A, B].) Further, they asked for a declaration that
Proposition 14 is not self-executing and is inoperative in the absence of
enforceable implementing legislation. (App. 1021 [Complaint, Prayer,
M, N.) | | |

Following a hearing held September 14, 2010, the trial court issued an
order denying Appellants’ motion for preliminary injunction. (App. 1538-
1542 [Order filed Oct. 5, 2010].) The Court found that Appellants had
failed to show either a likelihood of success on the merits or sufficient
imminent harm in the absence of injunctive relief. (App. 1540, In. 16

[likelihood of success]; App. 1541, In. 5 [imminence of harm].)



In assessing the likelihood of harm, the trial court found that neither
the write-in vote provision nor the party preference ballot identification
- provisions had been shown to be unconstitutional:

First, it is constitutional to ban write-in voting under U.S. and
California Supreme Court authority. [Citations omitted.]
When election Code sections 8141.5 and 8606 are read
together, it is apparent that the Legislature intended to ban
write-ins in the general election. (See also, comments of the
Secretary of State and the Assembly Bill Analysis.)

Moreover, insufficient evidence and case law support the
argument that the party preference ban violates the Equal
Protection Clause or the Elections Clause. The state may
require candidates not affiliated with qualified parties to use
the “independent” label. [Citations omitted.] Several federal
circuit courts have also held that a state is not constitutionally
obligated to permit candidates to list their preferred party
label on the ballot. [Citations omitted.]

(App. 1540, In. 17, through App. 1541, In. 4.)

B. The Appellate Proceedings. \

Shortly after the trial court denied the motion for preliminary
injunction, plaintiffs filed a petition for writ of mandate in the First District
Court of Appeal seeking to overturn the ruling. (Mona Field, et. al. v.
Superior Court, case no. A129829.) On October 14, 2010, Division 3 of
the Court denied the petition.

Plaintiffs then brought a pétition for writ of mandate in the State
Supreme Court, focusing on the party preference ballot designation
provisions. (Mona Field v. Superior Court, case no. S188436.) On
December 15, 2010, in an en banc order, the Supreme Court denied the
petition.

In this proceeding, plaintiffs filed their notice of appeal on October 3,
2010. (App. 1543-1545.)

10



STANDARD OF REVIEW

A party seeking injunctive relief bears the burden to make a prima
facie showing of entitlement to relief, (Triple A Machine Shop, Inc. v. State
of California (1989) 213 Cal.App.3d 131, 138 [261 Cal.Rptr. 493].) To
receive injunctive relief, “[t]he éipplicant must demonstrate a real threat of
immediate and irreparable injury [citations omitted] due to the inadequacy
of legal remedies.” (Ibid.) In determining whether to grant a preliminary
injunction, courts consider two factors: (1) the likelihood that the plaintiff
will prevail on the merits of its case at trial; and (2) the interim harm that
the plaintiff is likely to sustain if the preliminary injunction is denied
compared to the harm the defendant will suffer if it is issued. (Ibic?.)

'Because this action presents a facial challenge to the constitutionality
of newly enacted statutes, the ;qiiléstion of whether the appellants are likely
prevail on the merits is one of law subject to de novo review by this Court.
(See Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 408-409 [58
Cal.Rptr.3d 527] [“Insofar as the trial court’s ruling depends on
determination of the applicable principles of law, . . . it is subject to
independent appellate review.”]) On the other hand, the question of
whether the trial court correctly denied preliminary injunctive relief is one
of abuse of discretion. (/bid [“Insofar as the court’s ruling rests on
evaluating and weighing the substantive factors . . . of likely injury and the
likelihood of success|[,] it is said to be vested in the discretion of the trial
court, whose ruling will not be disturbed on appeal unless an abuse of

discretion is made to appear.”])

11



ARGUMENT

I. THE SECRETARY OF STATE HAS NOT WAIVED THE RIGHT TO
OPPOSE INJUNCTIVE RELIEF OR CONCEDED ESSENTIAL
ARGUMENTS.

In their brief, Appellants devote considerable space to assertions that
the Secretary of State has waived the right to oppose injunctive relief by
purportedly not addressing certain issues in the trial court or has conceded
essential arguments that SUpport injunctive relief. There is no merit to these
assertions, and they should be disregarded in determining whether the trial
court properly declined to issue a preliminary injunction.

For example, Appellants misstate the record in assefting that the
Secretary of State has conceded that the party preference designation
provisions of SB 6 violate the Elections Clause of the U.S. Constitution and
that the write-in voting provision violates the Due Process Clause and the
Elections Clause. (See AOB, pp. 30-31, 33-36, 70-72.) In fact, the
Secretary of State, citing dispositive authority from the California Supreme
Court and the United States Supreme Court, argued that these provisions of
SB 6 were facially valid under the state and federal Constitutions. (App.
1421-1444 [SOS Opp. to Mot. for Prelim Inj.], especially App. 1432-1439.)
And in oral argument, counsel for the Secretary of State expressly rejected
the assertion that the Elections Clause argument had been conceded,

- pointing out that the authority cited to the court was broad enough to
respond to all of the plaintiffs’ arguments. (RT 34:22-35:3.)

It was sufficient for the Secretary of State to cite dispositive authority
upholding similar statutory provisions. (See Rylaarsdam, et. al., Cal. Civ.
Procedure Before Trial (The Rutter Group 2010) § 9.75 [single citation in
point is sufficient].) An opposing party need not present every argument or
cite every line of authority. (See Eisenberg, et. al., Civil Appeals and Writs
(The Rutter Group) § 9.18 [refining issues and arguments on appeal].)
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Moreover, “a reviewing court may consider points not raised at trial
when important issues of public policy are involved . . . or when a
contention newly made on appeal presents a question of law based upon
undisputed facts . ...” (Raphaelv. Bloomﬁeid (2003) 113 Cal.App.4th
617,621 [6 Cal.Rptr.3d 583, citations omitted.) Here, the facial validity of
SB 6 is both an important policy issue and a question of law, allowing legal
arguments not made in the trial court to be made on appeal. Appellants
misplace their reliance on People v. Boyd (1979) 24 Cal.3d 285 [155
Cal.Rptr. 367] as supporting their claim of waiver. Boyd stands for the
proposition that points raised for the first time on appeal in oral argument
and not appearing in a party’s appellate brief will normally be deemed
waived, a situation not presented here. (See People v. Boyd, supra, 24
Cal.3d atp. 294 fn. 6.)

Appellants’ assertion that the Secretary of State has waived arguments
not made in response to the writ petition filed in the Supreme Court is
equally erroneous. (See AOB 25 fn. 41; AOB 30 fn. 57.) The Secretary of
State’s response to the Supreme Court’s request for preliminary briefing
addressed the request for review in that proceeding. It does not constitute a
waiver of any argument that may be made in this separate proceeding.

Separately, Appellants err in relying on communications from the
Secretary of State’s office concerning cleanup legislation proposed in the
wake of Proposition 14’s passage. (See, e.g., AOB 10, 30-31.) Nothing
precludes the Secretary of State from proposing corrective legislation. Nor
does this activity amount to a binding admission for purposes of
determining whether a statute is facially valid. (See Professional Engineers
in California Government v. Schwarzenegger (2010) 50 Cal.4th 989, 1014
[116 Cal.Rptr.3d 480] [Governor’s letter to state employees not a “legally

controlling determination” as to Governor’s authority to impose furloughs].)
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Worse, Appellants misrepresent the content of these communications.
For example, Appellants assert that the Secretary of State’s office
characterized section 325, added by passage of SB 6, as “not permissible”
because it purportedly “bans minor party candidates from stating on the
ballot that they are ‘Independent.”” (AB 30; see also AB 10.) Through -

questionable editing, Appellants omit introductory language showing that

the proposal was merely to change the term “No Party Preference
Disclosed” to “No Party Preference Selected.” (Compare AB 30 with App.
1266 [ 3].) This language gives context to the Secretary of State’s concern
that “the term ‘disclosed’ implies that a candidate, or a voter, actually has
selected a party preference but is not disclosing it.” (App. 1266 [ 3].) The
proposal noted that this was “permissible for candidates in certain
circumstances . . . but not in all instances,” but did not assert that the
measure itself was “not permissible.”6 (Ibid.)

Similarly, Appellants read.out of context an email from a Legislative
Analyst in the Secretary of State’s office using the word “illusion” in
discussing corrective legislation relating to write-in votes. (See e.g. AB 60-
61, quoting 8.11.2010 email (App. 1270).) The Secretary of State’s office
proposed removal or amendment of several write-in provisions to be
consistent with the ban on write-in votes. (See App. 1270 [8.11.2010
email], App. 1272 [proposed amendment to § 13], App. 1281 [same §
8606], App. 1284 [same § 13212], App. 1286 [same § 15340].) The email
did not assert that the existing measure was facially invalid. (AB 1270.)

S The reference to section 325 in the Secretary of State’s SB 6
Cleanup Summary is apparently a typographical error. Section 325 does
not contain the quoted language; the proposed corrections appear in other
sections in a later amended summary. (Compare AB 1266 [ 3] with, e.g.,
AB 1274 [Sec. 9] and AB 1275 [Sec. 17].)
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Indeed, the proposed changes were described as merely “technical or
what we would call policy clarifications.” (App. 1266 [SB 6 Cleanup
Summary].) Their intended purpose was “to ensure that Proposition 14 and
SB 6 can be implemented clearly and easily—and be implemented as the
voters, the author, the Legislature, and the Governor intended when the
measures were approved.” (Ibid.)

Separately, for purposes of deciding this appeal, the Court should
disregard Appellants’ arguments that the Interveners are subject to judicial
estoppel based upon purportedly inconsistent arguments concerning the
facial validity of SB 6. (AB 46-52.) The consistency of the Interveners’
arguments in the trial court and other appellate proceedings should not
control the determination of whether a statute enacted by the California
Legislature is facially valid.

II. SB 6 ENACTED FACIALLY VALID PROVISIONS GOVERNING
DESIGNATION OF A CANDIDATE’S PARTY PREFERENCE ON
THE BALLOT.

A. Appellants’ Challenge to the Party Preference Ballot
Designation Provisions of SB 6 Must be Limited to a
Facial Challenge to the Text of the Measure.

In their opening brief, Appellants refer extensively to the as-applied
claims of Michael Chamness, the purported intervener, and to the special
elections occurring in Senate Districts 17 and 28 and Assembly District 4.
(See AOB 9-10, 14, 19, 26-27, 41, 72-74.) The Court, however, has denied
Chamness’s application to intervene, and the special elections were not part
of the record below. This attempt to inject new as-applied claims on appeal
should be rejected by this Court.

As Appellants have conceded below and on appeal, their challenge to
SB 6, absent the Chamness claims and the recent special elections, is a
facial challenge, not an as-applied challenge. (See AOB 31-33; RT 30:9-

11.) This stance was inevitable given that their complaint and motion for
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preliminary injunction were filed months before Proposition 14 and SB 6
went into effect and given that none of the Appellants were involved as
voters or candidates in a pending election.

As a facial challenge, Appellants.’ claims are subject to well-settled
rules of construction. “A facial challenge to the constitutional validity of a
statute or ordinance considers only the text of the measure itself, not its
applicatioﬁ to the particular circumstances of an individual.” (Zobe v. City
of Santa .Ana (1995) 9 Cal.4th 1069, 1084 [40 Cal.Rptr.2d 402].) ““To
support a determination of facial unconstitutionality, voiding the statute as
a whole, petitioners cannot prevail by suggesting that in some future
hypothetical situation constitutional problems may possibly arise as to the
particular application of the statute . . . . Rather, petitioners must
demonstrate that the act’s provisions inevitably pose a present total and

29

fatal conflict with applicable constitutional prohibitions.”” (Ibid., original
emphasis, quoting Arcadia Unified School Dist. v. State Dept. of Education
(1992) 2 Cal.4th 251, 267 [S Cal.Rptr.2d 545].)

Like Appellants, the Secretary of State reads SB 6 as limiting a party
preference designation on the ballot toa preference for a political party as
defined in section 338.” Unless otherwise provided, the definitions used in
the Elections Code govern its construction. (§ 4.) As such, the term
“party,” as used in sections 8002.5 and 13105, means a qualified political
party and not a political body or other non-qualified political group. (See §
338 [defining “party” to mean “political party or organization that has

qualified for participation in any primary election”].).

7 Therefore, under section 13105, a candidate who has designated a
preference for a qualified political party may identify a party preference on
the ballot. Candidates who have not designated a preference for a qualified
political party may identify themselves as having no party preference or
leave blank the space for party preference designation. :
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Neither section 8002.5 nor section 13105 substitutes a different
definition of “party” for construction of their terms. Moreover, the use of
the term “political party” in section 13105 to refer to a candidate’s party
identification under section 8002.5 is consistent with this incorporation of
the definition of “party” under section 338.

Nonetheless, for purposeé of this appeal, the Court need not finally
resolve whether “party preference” means preference for a qualified party
or preference for any qualified ﬁarty, political body or other non-qualified
political group. Appellants do not claim that this latter interpretation would
be unconstitutional, and indeed, impliedly assume throughout their brief
that this would be a constitutionally valid application of Proposition 14.
And, as discussed below, the Secretary of State’s reading of SB 6 is a
facially valid interpretation of the measure.

B. The Party Preference Ballot Designation Provisions of
SB 6 are not Facially Invalid Under the First or
Fourteenth Amendments to the U.S. Constitution.

It is well-settled that states may regulate the elections process:
“Common sense, as well as constitutional law, compels the conclusion that
government must play an active role in structuring elections; ‘as a practical
matter, there must be a substantial regulation of elections if they are to be
fair and honest and if some sort of order, rather than chaos, is to accompany
the democratic processes.”” (Burdick v. Takushi (1992) 504 U.S. 428, 433
[112 S.Ct. 2059], quoting Storer v. Brown (1974) 415 U.S. 724, 730 [94
S.Ct. 1274]; accord, Timmons v. Twin Cities Area New Party (1997) 520
U.S. 351,358 [117 8.Ct. 351] (hereinafter Timmons) [“States may, and
inevitably must, enact reasonable regula;cions of parties, elections, and

ballots to reduce election- and campaign-related disorder.”])
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As such, review of voting regulations under the U.S. Constitution
does not automatically require strict scrutiny, but instead follows a flexible
balanéing standard:

“A court considering a challenge to a state election law must
weigh ‘the character and magnitude of the asserted injury to
the rights protected by the First and Fourteenth Amendments
that the plaintiff seeks to vindicate’ -against ‘the precise
interests put forward by the State as justifications for the
burden imposed by its rule,” taking into consideration ‘the
extent to which those interests make it necessary to burden
the plaintiff’s rights.””

(Burdick v. Takushi, supra, 504 U.S. at p. 434, quoting Anderson v.

Celebreeze (1983) 460 U.S. 780, 788 [103 S.Ct. 1564].)

Under this standard, “when those rights are subjected to ‘severe’
restrictions, the regulation must be ‘narrowly drawn to advance a state
interest of compelling importance.” (Burdick v. Takushi, supra, 504 U.S.
at 434, quoting Norman v. Reed (1992) 502 U.S. 279, 289 [112 S.Ct. 698].)
“But when a state election law provision imposes only ‘reasonable, |
nondiscriminatory restrictions’ upon the First and Fourteenth Amendment
rights of voters, ‘the State’s important regulatory interests are generally
sufficient to justify’ the restrictions.” (Ibid., quoting Anderson v.
Celebreeze, supra, 460 at p. 788.) “No bright line separates permissible
election-related regulation from unconstitutional infringements on First
Amendment freedoms.” (Timmons, supra, 520 U.S. at p. 359.) But
“[b]ecailse ‘the State’s important regulatory interests are generally
sufficient to justify reasonable, nondiscriminatory restrictions,” . . . a party
challenging such a regulation bears a ‘heavy constitutional burden.””
(Rubin v. City of Santa Monica (9th Cir. 2002) 308 F.3d 1008, 1017.)

The constitutionality of the party preference designation provisions

should be assessed under the more lenient standard for reasonable,

nondiscriminatory regulations. In the proceedings below, Appellants
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offered no evidence showing that the provisions would impose a severe
burden on candidates, and the provisions themselves do not impose such a
burden on their face. Under their terms, no candidate is prevented from
accessing the ballot. Indeed, Proposition 14 opens the primary ballot to
candidates who are not members of qualified parties and may ease their
way onto the general election ballot. And the limitation placed on the
ability of candidates to use the ballot to designate their affiliation with non-
qualified political groups does not prevent candidates from asserting this
affiliation in campaign brochures, political advertising, or ballot statements.

Similar or more restrictive ballot regulations have been assessed under
the reasonableness standard rather than the severe burden standard. (See
Timmons, supra, 520 U.S. at p. 364 [statute banning fusion party
designation of candidate by more than one party]; Schrader v. Blackwell
(6th Cir 2001) 241 F.3d 783, 787 [statute denying party labels on the
general election ballot to candidates of unqualified political parties].) In
these cases, the courts “recognized that the burdens imposed were not
severe.” (Green Party of Michigan v. Land (E.D. Mich. 2008) 541
F.Supp.2d 912, 923.)

Where the burden is not severe, “the State’s ass‘erted regulatory
interests need only be ‘sufficiently weighty to justify the limitation’
imposed on the party’s rights.” (Timmons, supra, 520 U.S. at p. 364.)
Here, California has a legitimate interest in maintaining the distinction
between qualified political parties and non-qualified political organizations.
(See Libertarian Party v. Eu, supra, 28 Cal.3d at p. 546 [“The maintenance
of the integrity of the distinction between qualified and nonqualified parties
serves a compelling state interest . . .”].) Recognition of qualified political
parties—as opposed to political organizations that have failed to muster the
minimal support necessary for that status—promotes the integrity and

stability of the electoral process. (See id. at p. 542 [recognizing that ballot
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identification provision distinguishing between independent candidates and
qualified party candidates served a compelling state interest by protecting
the integrity and stability of the electoral process].)

Although states may not insulate the major parties from competition
by minor parties or independent candidates, they may “enact reasonable
election regulations that may, in practice, favor the traditional two-party
system . . . and that temper the destabilizing effects of party-splintering and
excessive factionalism.” (Timmons, 520 U.S. at pp. 366-367.) This interest
in avoiding needless factionalism would surely extend to maintaining the
distinction between qualified parties and non-qualified political
organizations, even under an open primary system.

Moreover, the state has an interest in avoiding confusing or
misleading party preference ballot designations. (See Norman v. Reed,
supra, 502 U.S. at p. 290 [to prevent “misrepresentation and electoral
confusion,” a state may prevent candidates from using party label if they
are not affiliated with that party].) In this vein, it “would undermine the
ballot’s purpose by transforming.it from a means of choosing candidates to
a billboard for political advertising.” (Timmons, supra, 520 U.S. at p. 365.)
It takes little imagination to see how a candidate might manipulate the party
preference designation if the name of any non-qualified group could be
used on the ballot. Maintenance of the distinction between qualified parties
and non-qualified entities is a reasonable regulation that protects the public
from this type of ballot manipulation. (See id. at p. 363 [“Ballots serve
primarily to elect candidates, not as forums for political expression.”])

Appellants assert that Proposition 14 eliminated the need to maintain -
the distinction between qualified parties and non-qualified entities. (AOB
43-45.) But while Proposition 14 eliminated partisan primaries for state
and congressional offices, neither it nor SB 6 eliminated the statutory

distinction between parties that have shown a minimum level of support
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among the voting public and groups that may have few supporters. Ata
minimum, the distinction continues to serve the purposes described above.
Moreover, partisan primaries for qualified parties remain in effect for
presidential and party elections. (Cal. Const., art. II, § 5, new and amended
subds. (c) and (d).) |

This understanding is consistent with Proposition 14 itself. In its
findings and declarations, the measure states that it shall not “restrict the
right of individuals to join or organize into political parties or in any way
restrict the right of private association of political parties.” (App. 1449
[SCA 4, Second Clause, q (e)].) It recognizes the right of parties to endorse
or support candidates, including through nominations at party conventions.
(Ibid.) Nothing in the measure suggests that it was designed to do away
with the distinction between qualified parties and non-qualified entities.

- As the trial court noted, several federal circuit courts have recognized
that ““a state is not constitutionally obligated to permit candidates to list
their preferred party label on the ballot.” (App. 1550 [Order, p. 1:26-2:4].)
This authority is consistent with recognizing the constitutionality of the SB
6 provisions as a reasonable electoral regulation. (See Schrader v.
Blackwell, supra, 241 F.3d af p. 791 [upholding Ohio statute denying party
labels on the general election ballot to candidates of unqualified political
parties]; Lightfoot v. Eu (9th Cir. 1992) 964 F.2d 865, 871 [upholding
former California statute requiring party to nominate general election
candidates through primary election process]; Rubin v. City of Santa
Monica, supra, 308 F.3d at p. 1015 [upholding regulation that prohibited
candidate from using status designation of “peace activist” on ballot].)

As such, Appellants have not shown that the regulation of ballot party
preference designations under SB 6 fails to pass muster under either the

First Amendment Free Speech Clause or the Fourteenth Amendment Equal
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Protection Clause. Pursuant to the above authority, the ballot designation
provisions are a permissible regulation of the California elections process.8

C. Neither the Elections Clause Nor Other Authority
Entitles a Candidate Affiliated with a Non-Qualified
Body to a Ballot Designation of “Independent.”

Relying primarily on out-of-state and federal cases, Appellants claim
that candidates who are not affiliated with qualified political parties have a
constitutional right to identify themSelves on the general election ballot as
“Independent.” (AOB, pp. 27-30.) But no such broad entitlement to a
specific ballot label can be gleaned from this authority, which was
dependent on the unique statutory framework addressed in each case.

For example, in Rosen v. Brown (6th Cir. 1992) 970 F.2d 169, relied
on heavily by Appellants, the Sixth Circuit considered an Ohio statute that
eillowed qualified party candidates to use their party label on the ballot but
did not allow any label for candidates not affiliated with a qualified party,
including the “Independent” label. (See id. at pp. 173-175.) The Sixth
Circuit viewed the statute as “nothing more than a deliberate attempt by the
State to protect and guarantee the success of the Democratic and
Republican parties.” (Id. at p. 176.) Although the Court found this broad
proscription unconstitutional, it did not mandate the type of label the state
must use to describe independent candidates. (Id. at p. 178.)

More to the point is the Sixth Circuit’s subsequent decision upholding

the same Ohio statute when applied to prohibit candidates of nonqualified

8 Although the Court need not reach the issue, the provisions would
also pass muster under the more restrictive “severe burden” end of the
balancing test. The provisions are narrowly drawn to distinguish between
candidates affiliated with qualified parties and unaffiliated candidates. And
the state’s compelling interest in maintaining this distinction has been
recognized by the California Supreme Court. (Libertarian Party v. Eu,
supra, 28 Cal.3d at p. 546.)
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political parties from using their purported party label on the ballot.
(Schrader v. Blackwell, supra, 241 F.3d at p. 791.) In Schrader, a
candidate of the Libertarian Party, which was not then a qualified party
under Ohio law, sought to use that label, not the “Independent™ label, on the
ballot. (Id. atp. 784.) Rejecting the candidate’s argument that this
application of the statute was unconstitutional, the Court held that “Ohio
retains the right to ensure that candidates claiming to represent a political
party meet the statutory requirerrients necessary to establish that the
putative party has obtained ‘some preliminary showing of a significant
modicum of support’ before appearing on the ballot as a candidate of that
party.” (Id.atp.791.)

Also inapposite is Appellants’ reliance on a decision of the
Massachusetts Supreme Court overturning a statute that prevented
candidates from identifying themselves on the ballot as “Independent.”
(Bachrach v. Secretary of the Commonwealth (1981) 382 Mass 268 [415
" N.E.2d 832].) Appellants misstate the terms of the Massachusetts statute as

described in the opinion. (Compare AOB at p. 29 with Bachrach, 415
N.E.2d at p. 833.) The statute did not, as claimed by Appellants, force
independent candidates to use the term “Unenrolled;” it forbid the use of
one term—*“Independent”—and required “Unenrolled” only if the candidate
did not choose another designation. (Ibid.) The court found that this
Vprohibition of one particular designation was “inherently suspect.” (/d. at p.
837.) The Court was not called upon to consider a statute that distinguished
between qualified party candidates and non-qualified party candidates in

the manner provided in SB 6.

? Nor is Shaw v. Johnson (1976) 311 Minn. 237 [247 N.W.2d 921],
also cited by Appellants, any help to their argument. In a brief per curiam
opinion, the Minnesota Supreme Court considered whether use of the term

(continued...)
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Alternatively, Appellants argue that SB 6 violates the Elections
Clause by mandating use of the designation “No Party Preference” for
candidates not affiliated with a qualified political party.’° (AOB 33-35.)
But this argument sweeps too broadly. “[T]he Elections Clause grants to
the States ‘broad power’ to prescribe the procedural mechanisms for
holding congressional elections.” (Cook v. Gralike (2001) 531 U.S. 510,
523 [121 S.Ct. 1029].) Here, SB 6 represents a reasonable regulation of the
elections process for the reasons discussed above, and Appellants fail to
cite any congressional legislation that would override it.!!

The Supreme Court’s decision in Cook v. Gralike, on which
Appellants place heavy reliance, does not lead to a contrary conclusion.
There, the Court overturned a Missouri statute that required the ballot for
congressional candidates to state whether a candidate supported term limits.
(Cook v. Gralike, supra, 531 U.S. at pp. 522-527.) In holding that the
statute was not a permissible state regulation under the Elections Clause,

" the Court found that the measure did not regulate the time, place or manner

of elections, and “[was] not among ‘the numerous requirements as to

(...continued)

“Independent” by a non-party candidate was prohibited by the state’s Party
Name Protection Act and whether its use would create voter confusion.
(Id., 247 N.W.2d at p. 922.) The Court found the Act inapplicable, and
finding no evidence of confusion in the record, held that the particular
candidate could use the term in the subject election. (Id. at pp. 922-923.)

19 The Elections Clause provides: “The Times, Places and Manner of
holding Elections for Senators and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Congress may at any time by
Law make or alter such Regulations, except as to the Places of chusing
Senators.” (U.S. Const., art. I, § 4, cl. 1.)

' Appellants do not consider whether the Elections Clause would
apply to the elections process for state offices as opposed to congressional
offices. (See Gonzalez v. Arizona (9th Cir. 2010) 624 F.3d 1162, 1173 fn.
9.) Because SB 6 passes muster under the Elections Clause, the Court need
not reach this question.
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procedure and safeguards which experience shows are necessary in order to
enforce the fundamental right involved,’[citation omitted] ensuring that
elections are ‘fair and honest,” and that ‘some sort of order, rather than
chaos, is to accompany the democratic process [citation omitted].”” (/d. at
pp. 523-524.) Instead, the measure “was clearly designed to support
candidates who were willing to support a particular form of term limits.”
(Id. at p. 524.)

Unlike the statute in Gralike, SB 6 does not use the ballot to designate
a candidate’s position on a particular issue. It merely identifies a
candidate’s party preference or lack of party preference as that term is used
in the California Elections Code. As such, it amounts to a reasonable ballot
regulation consistent with the grant of authority to the states under the
Elections Clause.

D. The Party Preference Ballot Designation Provisions of
SB 6 Do Not Violate the California Constitution.

Just as they pass muster under the U.S. Constitution, the party
preferencé ballot designation provisions of SB 6 are valid under the
California free speech clause and California eqﬁal protection clause. As
with their federal counterparts, these provisions do not prevent the state
from enforcing reasonable, non-discriminatory elections regulations.

The analysis of SB 6 under the California free speech clause closely
hews to that under the U.S. Constitution.’* Although the California free
speech clause is broader and more protective than the First Amendment free
speech clause in some respects, it has not been construed as “broader than

its federal counterpart in all its applications.” (Edelstein v. City and County

12 The California free speech clause provides, in part: “Every person
may freely speak, write and publish his or her sentiments on all subjects,
being responsible for the abuse of this right. A law may not restrain or
abridge liberty of speech or press.” (Cal. Const., art. I, § 2, subd. (a).)
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of San Francisco (2002) 29 Cal.4th 164, 179 [126 Cal.Rptr.2d 727]
(hereinafter Edelstein).)
In particular, the same balancing test advanced by the U.S. Supreme

(113

Court in elections cases is followed in California: “‘[I]n analyzing
constitutional challenges to election laws,” the California Supreme Court
“has followed closely the analysis of the United States Supreme Court.’”
(Edelstein, supra, 29 Cal.4th at p. 179, quoting Canaan v. Abdelnour
(1985) 40 Cal.3d 703 [221 Cal.Rptr. 468].) Thus, like the federal courts,
the California courts assess an election regulation by determining whether it
imposes a “severe restriction” on voting rights or only a “limited burden”
on those rights, and then weighing the interests advanced by the regulation.
(See id. at pp. 182-183 [applying balancing test to voting regulation
challenged on free speech grounds].)

Here, the party preference ballot designation provisions do not impose
a severe restriction on free speech rights for the reasons discussed above.
And the same justifications for these provisions, including the preservation
of the distinction between qualified parties and non-qualified entities, is
sufficient to overcome the limited burden placed on candidates.

The same holds true under the California equal protection clause."
The Fourteenth Amendment’s guarantee o0f equal protection and
California’s protection of the same right “are substantially equivalent and
are analyzed in a similar fashion.” (Landau v. Superior Court (1998) 81
Cal.App.4th 191, 207 [97 Cal.Rptr.2d 657], internal citations omitted.)
Thus, under the balancing analysis discussed above, the SB 6 party

preference ballot designation provisions are equally valid under this clause.

13 This clause provides, in part: “A person may not be deprived of
life, liberty, or property without due process of law or denied equal
protection of the laws[.]” (Cal. Const., art. I, § 7, subd. (a).)
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The authority relied upon by Appellants in support of their equal
protection claim is neither controlling nor even relevant to the issues. (See
AOB, pp. 38-41.) For example, Stanson v. Mott (1976) 17 Cal.3d 206, 209-
210 [130 Cal.Rptr. 697], stands for the rule that “a public agency may not

expend public funds to promote a partisan position in an election

‘campaign.” It was in this context that Stanson recognized the general

principle that “the government may not ‘take sides’ in election contests or
bestow an unfair advantage on ohe of several competing factions.’.’ (Id. at
p. 217.) Stanson did not address any issue concerning a candidate’s party
preference ballot designation or any other ballot designation issue. Unlike
the ballot materials in Stansbn, there has been no showing that the party
pfeference provisions were designed to take sides in an election contest.

Nor is Rees v. Layton (1970) 6 Cal.App.3d 815 [86 Cal.Rptr. 268] as
close to the present case as claimed by Appellants. There, the appellate
court held that a city ordinance violated the equal protection clause by
allowing incumbents to state their profession on the ballot but depriving
non-incumbents the same privilege. (/d. at pp. 822-823.) By contrast, SB 6
allows all candidates to state their party preference as that term is defined in
the Elections Code. (See Gouldv. Grubb (1975) 14 Cal.3d 661, 673 fn. 13
[122 Cal.Rptr. 367] [provision for nondiscriminatory ballot designation
would serve the asserted state interest in informing the voters of an
incumbent’s identity].)

More closely on point is Libertarian Party v. Eu, which upheld the

- rule that candidates who reach the general election ballot through the

independent nomination process shall be identified on the ballot as
“Independent.” (Libertarian Party v. Eu, supra, 28 Cal.3d at pp. 542-547.)
In rejecting a candidate’s claim that he should be allowed to designate his
affiliation with the Libertarian Party, then a non-qualified political body,
the Supreme Court found that the “Independent™ label imposed “an
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insubstantial burden on the rights to associate and to vote and that the
statute serves a compelling state interest to protect the integrity and stability
of the electoral process in California.” (/d. at p. 542.) “The maintenance of
the integrity of the distinction between qualified and nonqualified parties,”
the Court held, “serves a compelling state interest . . . without substantially
impairing the rights of political association and voting.” (d. at p. 546.)

The label “No Party Preference” is functionally similar to the
“Independent” label, signaling to the voter no more than that the candidate
is not affiliated with one of the legally qualified political parties. In
accordance with Libertarian Party v. Eu, the operative party preference
provisions of SB 6 cannot be said to be facially invalid under the California
Constitution.

III. THE DISALLOWANCE OF WRITE-IN VOTING IN GENERAL
ELECTIONS FOR VOTER-NOMINATED OFFICES DOES NOT
VIOLATE EITHER THE CALIFORNIA OR U.S. CONSTITUTION.

A. SB 6 Does Not Permit Write-in Candidacies in the
General Election for a Voter-Nominated Office.

Conceding that the state niay validly ban write-in voting in a general
election (AOB 64 fn. 168), Appéllants challenge section 8606 by drawing a
distinction between counting and casting write-in votes and arguing that SB
6 violates the California and U.S. Constitutions by prohibiting the counting
of validly cast write-in votes. Appellants’ argument rests on a fundamental
misreading of the statutory scheme.

Under section 8606, added by SB 6, “[a] person whose name has been
written on the ballot as a write-in candidate at the general election for a
voter-nominated office shall not be counted.” Despite the use of the word
“counted,” the statute cannot reasonably be interpreted as merely

prohibiting the counting of votes cast for write-in candidates; read in
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context with other statutory provisions, it does not allow write-in
candidates to participate in voter-nominated general elections.

Although the names of wrife-in candidates do not appear on the ballot,
these candidates must nonetheless qualify before write-in votes in their
favor may be counted. (§ 8600.) A write-in candidate must file a statement
of write-in candidacy that provides specific information, including name,
address, and title of the office sought. (§ 8600, subd. (a).) Further, a write-
in candidate must submit nominating papers with the minimum number of
signatures required by statute. (§ 8600, subd. (b).) The statement of
candidacy and the nomination papers must be delivered a minimum number
of days before the election. (§ 8601.) Compliance with these and other
provisions is a condition to the counting of a write-in vote for a candidate.
(§ 15341 [“Notwithstanding any other provision of law, no name written
upon a ballot in any election shall be counted for an office or nomination
unless the candidate whose name has been written on the ballot has
complied with Part 3 (commencing with Section 8600) of Division 8.”])

As such, Appellants err in assuming that voters have an unrestricted
right under California law to vote for any person as a write-in candidate and
have that vote counted. Only a person fulfilling the requirements of
sections 8600, et. seq., may qualify to have votes for him or her as a Write-
in candidate counted in the election.

Interpretation of section 8606 under this statutory scheme is aided by
fundamental rules of statutory construction. “[The] Legislature[] [is]
presumed to have acted constitutionally[,] . . . [and] statutes must be upheld
unless their unconstitutionality clearly, positively, and unmistakably
appears.” (California Taxpayers’ Ass’n v. Franchise Tax Bd. (2010) 190
Cal.App.4th 1139, 1146 [118 Cal.Rptr.3d 667], internal citations and
original brackets omitted.) “A statute must be interpreted in a manner,

consistent with the statute’s language and purpose, that eliminates doubts as

29



to the statute’s unconstitutionality.” (/d. at pp. 1146-1147, internal citations
and original brackets omitted.) Further, “[i]f a statute is susceptible of two
constructions, one of which renders it constitutional and the other
unconstitutional (or raises serious and doubtful constitutional questions),
the court will adopt the construction which will render it free from doubt as
to its constitutionality, even if the other construction is equally reasonable.”
(Jonathan L. v. Superior Court (2008) 165 Cal.App.4th 1074, 1101 [81
Cal.Rptr.3d 571].)

Moreover, “[i]n construing a statute, the court’s fundamental task is to
ascertain and effectuate the intent of the Legislature.” (Johnson v. Arvin-
Edison Water Storage Dist. (2009) 174 Cal.App.4th 729, 734 [95
Cal.Rptr.3d 53].) “[T]he first step is to scrutinize the statute’s words,
assigning them their usual and ordinary meanings, and construing them in
context.” (Ibid.).

The reasonable understanding of section 8606, read in conjunction
with section 8600, is that it does not merely prohibit counting write-in votes
cast during the general election for a voter-nominated office, but prevents
any person from qualifying in the first instance to run as a write-in
candidate in this type of general election. This reading is consistent with
the language of section 8600, which sets forth requirements to have a write-

“in vote “counted for a particular office.” (Emphasis added.) Since the
entire statutory scheme no longer recognizes write-in voting in the general
election for such offices, no voter will be placed in a position of casting a
lawfully valid write-in vote that will not be counted.

This understanding is consistent with the legislative history for SB 6.
(See Johnson v. Arvin-Edison Water Storage Dist., supra, 174 Cal.App.4th
at p. 735 [court may look to legislative history].) The Assembly Floor
Analysis for SB 6 represented that the measure “[e]liminates the ability of

voters to write-in candidates for a voter-nominated office at a general
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election, and eliminates the ability of candidates to run as write-in
candidates for a voter-nominated office at a general election.” (App. 1518-
1519, 99, also available at http://www.leginfo.ca.gov/pub/09-
10/bill/sen/sb_0001-0050/sb_6 cfa 20090219 074318 asm_floor.html.)

Further, the ballot arguments in support of Proposition 14 viewed the
measure as leading to a ban on write-in voting in the general election. In
their rebuttal to the proponents’ argument, the measure’s opponents argued:
“Proposition 14 will decrease voter choice. It prohibits write-in candidates
in general elections.” (App. 1383 [Rebuttal to Argument in Favor of
Proposition 14].) In their own argument, the opponents repeated that “[t]he
general election will not allow write-in candidates,” and expanded on this
concern:

Currently, when a rogue candidate captures a nomination,
voters have the ability to write-in the candidate of their choice
in the general election. But a hidden provision PROHIBITS
WRITE-IN VOTES from being counted in the general
elections if Prop. 14 passes.

That means if one of the “top two” primary winners is
convicted of a crime or discovered to be a member of an
extremist group, voters are out of luck because Prop. 14 ends
write-in voting.

(App. 1384 [Argument Against Proposition 14] original emphasis.)

In their rebuttal to this argument, the proponents did not assert that
write-in voting in general elections would continue under Proposition 14.
(App: 1384 [Rebuttal to Argument Against Proposition 14].) They did not
address write-in voting in either their primary argument or their rebuttal.
(App. 1383 [Argument]; App. 1384 [Rebuttal].)

This understanding of section 8606 comports with the terms of
Proposition 14 itself. Proposition 14 contemplates a run-off between the

top two vote-getters and is therefore consistent with a restriction on write-in
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voting in the general election. (Cal. Const., art. II, § 5 [as amended].) For
the same reason, as recognized by the trial court, section 8606 is consistent

with section 8141.5, which provides, in part, that “[o]nly the two candidates

' for a voter-nominated office who receive the highest and second-highest

numbers of votes cast at the primary shall appear on the ballot as candidates
for that office at the ensuing general election.”

Given this interpretation, section 8606 is not inconsistent with the
California Constitution’s mandate that “[a] voter who casts a vote in an
election in accordance with the laws of this state shall have that vote
counted.” (Cal. Const., art. II, § 2.5.) Under section 8606, a write-in vote
in a general election for a voter-nominated office would not be cast “in
accordance with the laws of this state.”

Nor does this understanding set up a conflict with the right of voters
“to write in the name of any candiaate for any public office . . . on the -
ballot of any election.” (§ 15340.) Voters are not precluded from voting in
the primary election for write-in candidates competing for a voter-
nominated office. (See § 8606 [préventing the counting of write-in Vofes
only “at the general election” for a voter-nominated office].)

In an analogous situation involving a run-off election prohibiting
write-in voting, the California Supreme Court held that section 15340 was
satisfied because voters had the opportunity to write in the names of
candidates in the first round of voting; they simply did not have the
opportunity to do so a second time, in the runoff. (Edelstein, supra, 29
Cal.4th at pp. 173-174.) “This satisfied section 15340, because there was a
single election, although there were two rounds of voting.” (/d. at p. 174,

original emphasis.) Similarly, section 8606 does not conflict with section
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15340 because voters may cast write-in votes for a voter-norﬁinated office
in the primary, the first round of voting for that particular office."*

Since SB 6 does not lead to a failure to count a lawfully cast vote,
Appellants’ reliance on Turner v. District of Columbia Bd. of Elections and
Ethics (D.D.C. 1999) 77 F.Supp.2d 25 as purportedly controlling is
completely misplaced. (AOB 61-63.) In Turner, the district court

“considered the refusal by a local elections board to count votes lawfully
cast in connection with a ballot initiative. (/d. at p. 26.) Directing that the
votes be counted, the district court recognized that “the results of votes
properly cast in a properly conducted election are core political speech.”
(Id. at p. 32, emphasis added.) Since SB 6 does not allow write-in votes in
the general election for voter-nominated offices, Turner has no bearding on
its constitutionality. |

Much of Appellarits’ argument against SB 6 appears to rest on their
viewpoint that write-in thing promotes the public interest, providing an
alternative voice for voters dissatisfied with the candidates who reach the
general election ballot. Whatever the merits of this argument, however, it
is not what the voters and the Legislature chose to provide in connection
with voter-nominated offices in the general election. |

B. Under the U.S. Supreme Court’s Decision in Burdick v.
Takushi, a Ban on General Election Write-in Voting
Does Not Facially Violate the U.S. Constitution.

Appellants wisely concede that a state may lawfully ban write-in
votes in a general election without contravening the U.S. Constitution.
(AOB 64 fn. 168.) Under the U.S. Supreme Court’s decision in Burdick v.

4 Bven if there were an irreconciléble conflict between the statutes,
section 8606, as the more recent and specific measure, would control. (See
People v. Weatherill (1989) 215 Cal.App.3d 1569, 1578 [264 Cal Rptr.
298])
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Takushi, the SB 6 ban on write-in voting in a general election for a voter-
nominated office does not violate any provision of the U.S. Constitution.

In Burdick, the Court upheld Hawaii’s complete ban on write-in
voting in both primary and geheral elections. (Burdick v. Takushi, supra,
504 U.S. at p. 430.) In upholding this restriction, the Court rejected the
argument that “the laws at issue here unconstitutionally limit access to the
ballot by party or independent candidates or unreasonably interfere with the
right of voters to associate and have candidates of their choice placed on the
ballot.” (Id. at p. 434.) Noting that Hawaii law provided easy access to the
primary ballot, the Supreme Court found that any burden placed on voters
and candidates by Hawaii’s write-in vote prohibition “is a very limited
one.” (Id. at pp. 436-437.) |

Further, the Supreme Court found that Hawaii’s inferest in regulating
its election process outweighed the slight burden imposed on a voter who
would be unable to cast a write-in ballot. (Burdick v. Takushi, supra, 504
U.S. at pp. 439.) AmOng other things, the state’s interest in avoiding
unrestrained factionalism provided adequate justification for its ban on
write-in voting. (Ibid.) The ban also promoted the t\VO-sfage, primary-
general election process of winnowing out candidates. (Ibid.) Further, it
avoided the problem of “party-raiding” and other political maneuvers that
could enable circumvention of the primary election process. (/d. at pp.
439-440.) | |

- These factors apply with equal or greater force to California’s ban on
write-in voting in the general election for a voter-nominated office. For one
thing, California law is far less restrictive than the Hawaii law upheld by
the Supreme Court. Unlike the Hawaii law, which imposed a total ban on
write-in voting in both the primary and the general election, section 8606
bans counting write-in votes only in the general election. California voters

remain free to cast valid write-in ballots in the primary election for the
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purpose of nominating candidates in the general election. And since any
candidate who wishes to run as a write-in candidate for a voter-nominated
office may do so in the primary election, the burden on candidates and
voters alike is far less than the already minimal burden that the Supreme
Court found was constitutional under the Hawaii system.

Moreover, California has identified legitimate concerns that must be
weighed against the interests of voters and candidates in unrestricted write-
in candidacies. In the findings and declarations accompanying Proposition
14, the voters stated that the measure was “intended to implement an open
primary system in California.” (App. 1449 [SCA 4, Firsf Clause, § (a)].) -

- Under this‘ system the top two primary voter-getters “advance to a general
election in which the winner shall be the candidate receiving the greatest
number of votes cast in an open general election.” (Id., § (b).) Limiting
write-in voting for a voter-nominated office to the primary election
promotes the goal of identifying the two candidates who will compete in
the general election. »

- Nor does the write-in vote ban interfere with Appellants’ First
Amendment rights. Burdick rejected a similar objection to Hawaii’s more
restrictive voting laws. (Burdickv. Takushi, supra, 504 U.S. at pp- 437-
438.) “[W]e have repeatedly upheld reasonable, politically neutral
regulations that have the effect of channeling expressive activity at the
polls.” (Id. at p. 438.)

Therefore, section 8606, as interpreted to prevent write-in voting in
the general election for a voter-nominated office, is consistent with
operative U.S. Supreme Court authority.

C. The Write-In Vote Ban Under SB 6 Does Not Violate
Any Provision of the California Constitution.

As they concede with the U.S. Constitution, Appellants acknowledge

that the California Constitution does not prevent a ban on write-in voting.
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(App. 64 fn. 168.) Although the California Supreme Court’s holdings on
the constitutionality of a write-in vote ban are less settled than Af)pellants
imply, the write-in ban under SB 6 passes muster under the Court’s most
recent authority. o

Applying the reasoning articulated in Burdick v. Takushi, the
California Supreme Court has upheld a ban on write-in votes in a mayoral
runoff election, concluding thét “[the] prohibition against write-in voting . .
. was not a severe restriction on voting rights, but rather . . . it imposed only
a limited burden on voters’ righ’fs to make free choices and to associate
politically through the vote.” (Edelstein, supra, 29 Cal.4th at p. 182
original emphasis.) The interest in promoting majority rule is a
presumptively valid justification in placing thié limited burden on voters.
(/d., at pp. 182-183.) |

In upholding the ban on write-in votes in runoff elections, Edelstein
distinguished an earlier decision in which the Court declared a write-in ban
unconstitutional. (Edelstein, supra, 29 Cal.4th at p. 183, overruling in part
Canaan v. Abdelnour, supra, 40 Cal.3d 703.) In Canaan, the Court struck
down San Diego’s prohibition on write-in voting in its municipal general
elections as violative of the free speech clauses of both the state and federal -
Constitutions. (See Edelstein, supra, 29 Cal.4th at p. 168.) Following
Burdick v. Takushi rather than Canaan, Edelstein declined to hold that a
write-in ban, at least in the context of runoff elections, violated the free
speech claiise. (/d. at pp. 168-169.) Edelstein overruled Canaan to the
extent that it was inconsistent with that holding. (Id. at 183.)

Edelstein was careful to note that it was not called upon to decide
whether a total ban on write-in voting would offend the state Constitution.
(Edelstein, supra, 29 Cal.4th at p. 183) But its conclusion that a write-in
ban in runoff elections passes constitutional muster logically applies to the

write-in restriction implemented by SB 6. Like the municipal ban at issue
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in Edelstein, SB 6 does not ban all write-in voting, only write-in voting in
the general election between the top two vote-getters for a voter-nominated
office. | |

Moreover, Edelstein took issue with underlying conclusion of Canaaﬁ
v. Abdelnour that a write-in voting ban in the context of a run-off election
imposed a severe burden on the free speech rights of voters. (Edelstein, 29
Cal.4th at p. 182.) Edelstein noted that Canaan was decided before
Burdick and that the decisions had reached different conclusions regarding
the value assigned to the expressive function of voting. (/d. at pp. 180-
181.)

Significantly, Edelstein noted that “if the function of the election
process, generally, is to winnow out and finally reject all but the chosen
candidates, not simply to provide an outlet for political expression . . ., a
fortiori, that is the function of a runoff election.” (Edelstein, supra, 29
Cal.4th at p. 182.) Similarly, under the new top two candidate format for
the general election, restrictions on counting write-in votes enable voters to
select from these candidates as intended by the voter-nominated election
process.. |

Pursuant to Edelstein, which controls over the Supreme Court’s
earlier decision in Canaan v. Abdelnour, the write-in vote provisions of
section 8606 are consistent with the California Constitution.

IV. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DENYING THE MOTION FOR A PRELIMINARY INJUNCTION.

For the reasons discussed above, the provisions of SB 6 challenged in
this proceeding—the party preference ballot designation provisions and the
write-in vote ban—do not present a facial violation of either the U.S. or
California Constitution. Because Appellants present only a facial challenge.

to these provisions, it follows that the trial court correctly determined that
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Appellants had not established that they were likely to succeed on the
merits. (App. 1540 [Order, p. 1, In. 16].)

Moreover, the trial court properly determined that none of the
Appellants had sufficiently established a likelihood of imminent harm.
(App. 1541 [Order, p. 1, In. 16].) Neither the Appellants designated as the
Write-In Plaintiffs nor the Appellants designated as the Party Preference
~ Plaintiffs demonstrated any need for immediate injunctive relief. At the
time of the hearing, Proposition 14 still had nearly four months before it
went into effect, and no election subject to its terms was scheduled before
2012. Thus, none of the Appellants established that there was any
likelihood of harm to their respective voting and electoral interests before
the trial court would be able to proceed on the merits;

For example, the next certain election in which the Write-In Plaiqtiffs
would be denied the ability to vote for a write-in candidate would be the
November 2012 statewide election. Although Appellants note the
frequency of special elections, there is no basis on which to conclude that
such an election will take place before 2012 in a district in which any of
these parties reside. As for the Party Preference Plaintiffs, they alleged that
they planned to run for cohgressional seats in their home districts. But the
primary elections for these offices are not until June 2012. As the trial
court correctly noted, “[t]here is plenty of time to have this resolved in due
course through the courts, and I don’t think that there has been a sufﬁcienf
showing that something might happen beforehand.” (RP 29:14-17.)

Under these circumstances; it cannot be said that the trial court abused
its discretion in denying the application for a preliminary injunction. (See
Huong Que, Inc. v. Luu, supra, 150 Cal.App.4th at 408-409 [abuse of

discretion standard].) The trial court’s ruling must be upheld.
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V. APPELLANTS HAVE NOT SHOWN THAT ALL OF SB 6 SHOULD
BE DECLARED UNCONSTITUTIONAL OR PROPOSITION 14
DECLARED INOPERATIVE.

As a general rule, “injunctive relief should be no more burdensome to
the deféndant than necessary to provide complete relief to the plaintiffs.”
(Madsen v. Women's Health Center, Inc. (1994) 512 U.S. 753,765 [114
S.Ct. 2516], quoting Califano v. Yamasaki ( 1979) 442 U.S. 682, 702 [99
S.Ct. 2545.) “Injunction is a drastic remedy, and its scope should be
limited so as to afford reasonable protection of the plaintiffs’ rights without
excessive restraint of the defendant’s activities.” (13 Witkin, Summary of
California Law (10th ed. 2005) Equity, § 159, p. 484.)

Even if Appellants were to succeed on some or all of their claims,
they have‘not shown that all of SB 6 should be declared unconstitutional.
SB 6 provides that if any provision is declared invalid or unconstitutional,
“the remaining provisions shall not be affected, but shall remain in full
force and effect, and to this end the provisions of this measure are
severable.” (SB 6, § 65.) This language may “‘rightly be considered . . . as
a declaration of intention on the part of the legislature that insofar as lay
within its power a separable invalid portion of the act should not destroy
the whole.”” (Danskin v. San Diego Unified Sch. Dist. (1946) 28 Cal.2d
536, 555-556 [171 P.2d 885] [internal citations omitted].)

Beyond the Legislature’s express intent, the challenged provisions, if
held unconstitutional, would meet the standard test for severability. Three
criteria have been prescribed for severability: the invalid provision must be
grammatically, functionally, and volitionally separable. (Calfarm Ins. Co. v.
Deukmejian (1989) 48 Cal.3d 805, 821 [258 Cal.Rptr. 161].) With respect
to section 8606, a declaration that the provision is invalid would not mean
that all of SB 6 is invalid. It would merely mean that write-in votes would

be counted in the general election. Similarly, a ruling in favor of the
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Appellants on the subject of party preference ballot designations would not
require invalidating an entire setl of election laws approved by the
Legislature. Instead, it would be appropriate to direct the trial court to
determine the proper scope of injunctive relief short of this drastic remedy.

For the same reasons, there is no basis on which to declare
Proposition 14, a measure approved by a majority of California voters, as
inoperative if any of the challenged provisions are declared unconstitutional.
Appellants have not shown that implementation of Proposition 14 turns
exclusively on these provisions.

Appellants’ effort to link opération of Proposition 14 to limited
provisions of SB 6 bears especially close scrutiny in light.of authority
upholding the validity of an open primary system. (Washington Stdte
Grange v. Washington State Republican Party (2008) 552 U.S. 442 [128
S.Ct. 1184].) Proposition 14 bears close resemblance to the Washington
law upheld by the U.S. Supreme Court against an initial constitutional
challenge. (Ibid.) The Legislature has declared that Proposition 14
conforms to this ruling. (App. 1393 [SCA 4, 2nd Clause, subd. (£).)
Appellants have not asserted that Proposition 14 itself is unconstitutional.

Therefore, regardless of the outcome of the Appellants’ challenge to
isolated provisions of SB 6, the Court should reject the invitation to
sﬁspend the entire open primary system approved by the voters and
implemented by legislative action.

CONCLUSION

Appellants have failed to establish any basis to issue a preliminary
injunction restraining implementation of SB 6 and Proposition 14. They
have not shown that any provision of SB 6 faéially violates either the -
California or U.S. Constitution. The provisions governing ballot
identification of a candidate’s party preference are consistent with settled

authority recognizing that a state may reasonably regulate this type of
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designation. Further, the write-in vote provision, properly interpreted, is

" consistent with other state election laws, as well as Proposition 14, and with -

U.S. and California Supreme Coﬁrt authority upholding bans on write-in

voting. Nor have Appellants shown a likelihood of imminent harm. As

such, the trial court’s decision to deny the Appellants’ application for a

preliminary injunction should be upheld. And, in any event, the Court

should reject Appellants’ request to have the entirety of SB 6 declared

invalid and Proposition 14 declared inoperative.
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