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TO THE COURT AND ALL PARTIES OF RECORD: 

Please take notice that, on September 2, 2011, Assembly Bill 

1413 (Fong) was gutted and amended on the floor of the State 

Senate.
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If enacted, the newly amended version of AB 1413 (“AB 

1413”) would amend the Top Two Primary’s implementing statute 

(Senate Bill 6) in at least two important ways. 

First, unlike Senate Bill 6, AB 1413 bans write-in votes from 

being cast in every general election.  Toward that end, AB 1413 

amends Elections Code §15340 (which currently gives every voter the 

right to cast a write-in vote in “any” election), Elections Code 

§13207(a)(2) (which currently requires that voters be allowed to cast 

write-in votes in every election), and SB 6-amended Elections Code 

§8606 (which currently bans write-in votes that have been cast from 

being counted in every general election). 

Like SB 6, AB 1413 also bans minor-party candidates (e.g., 

candidates from the Tea Party or Reform Party) for state and federal
2
 

office from using the ballot label of “Independent”.  However, AB 

1413 amends SB 6 in one aspect.  Instead of forcing minor-party 

candidates to falsely state on the ballot that they have “No Party 

Preference”, AB 1413 forces them to falsely state that they have the 

                                                 
1
  The newly amended version of AB 1413 (Fong) has been attached as Exhibit 1, 

and may be accessed online at http://www.leginfo.ca.gov/pub/11-12/bill/asm/ab_1401-

1450/ab_1413_bill_20110902_amended_sen_v97.pdf (last visited Sept. 6, 2011). 
2
  This ban against using the “Independent” ballot label does not apply to candidates 

for President or Vice President.  SB 6-amended Elections Code §13105(c); AB 1413 Pt. 

13105(c). 



following party preference:  “Preference:  None Selected”.  Toward 

that end, AB 1413 repeals SB 6-amended Elections Code §325, and 

amends SB 6-amended Elections Code §13105(a). 

Two recently published authorities may also be relevant to this 

case:  Dudum v. Arntz, 640 F.3d 1098, 1108, 1114 (9
th

 Cir. 2011); 

Joseph Fishkin, Voting as a Positive Right:  A Reply to Flanders, 28 

ALASKA L.R. 29, 31. 
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Bowen). 

 

B. Steve Mitra, Esq., Office of Santa Clara County Counsel, 70 W. 
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