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MEMORANDUM OF POINTS AND AUTHORITIES 
  

Nothing is more destructive of respect for the government and the law of the 
land than passing laws which cannot be enforced. 

 -- Albert Einstein
1
 

  

I. Introduction 

 Four words sum up the doomed effort to defend SB 6’s fundamental flaws:  

all bark, no bite.  Instead of refuting any of Plaintiffs’ weighty constitutional 

claims, Secretary Bowen and Intervenors try to distract the Court by twisting and 

ignoring key precedent, misstating the law, and waving off critical evidence.  

Intervenors – who have shamelessly misrepresented Plaintiffs’ legal positions – 

even have the gall to falsely accuse Plaintiffs of their own forte:  deliberately 

misrepresenting the law to the Court.  It is beyond question that SB 6 has (1) 

disenfranchised Plaintiff Rich Wilson, (2) disqualified Plaintiff Daniel Frederick 

from running as a write-in candidate, and (3) deprived Plaintiff Michael Chamness 

of his fundamental right to express his political views on the ballot.  By granting 

them summary judgment, the Court will vindicate their fundamental rights. 

II. Overview 

 Plaintiffs bring an as-applied challenge to the constitutionality of SB 6’s 

Vote Counting Ban and Party Preference Ban.
2
  “An as-applied First Amendment 

challenge contends that a given statute or regulation is unconstitutional as it has 

been applied to a litigant’s particular speech activity.”
3
  Thus, instead of deciding 

                                                 
1
  Available at http://www.brainyquote.com/quotes/quotes/a/alberteins136890.html (last 

visited Mar. 26, 2011) (emphases added). 
2
  SB 6 implements Proposition 14’s “Top Two” primary system.  As Secretary Bowen 

concedes, the Washington State law on which the Top Two primary system is modeled does not 
impose a Party Preference Ban, and instead allows minor-party candidates to state their party’s 
name on the ballot.  Secretary Bowen’s Opposition, at 13:19-13:23; WAC 434-215-120(1) 
(giving candidates up to 16 characters on the ballot to describe their party preference).  
Washington State also does not impose a Vote Counting Ban.  Instead, Washington law allows 
write-in candidacies in the general (runoff) election and does not ban lawfully cast write-in votes 
from being counted.  RCW 29a.24.311. 
3
  Legal Aid Services of Oregon v. Legal Services Corp., 587 F.3d 1006, 1018 (9

th
 Cir. 2009) 

(emphasis added) (citing Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 802-03 (1984)). 
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how SB 6 should be interpreted, the Court must decide whether Secretary Bowen 

and Registrar Logan’s actual interpretation – and enforcement – of SB 6’s Vote 

Counting Ban and Party Preference Ban violated Plaintiffs’ fundamental rights.  

Contrary to Intervenors’ misrepresentations,
4
 this Motion does not seek injunctive 

relief.  Rather, Plaintiffs now ask the Court (1) to declare SB 6 unconstitutional and 

unenforceable, and (2) to declare Proposition 14 inoperative until a new law has 

been passed to replace SB 6.  Because no “central” facts remain to be discovered, 

the Court may grant summary judgment and fully resolve this case.
5
 

 
III. It Is Unrefuted That Secretary Bowen Has Made a Binding Admission 

Regarding SB 6’s Vote Counting Ban 

Tellingly, Secretary Bowen has failed to refute that she made a binding 

admission regarding SB 6’s Vote Counting Ban.  As her own staff stated in 

correspondence with Intervenor Maldonado’s office, SB 6 gives candidates the 

“illusion” that they can mount write-in candidacies in the general election, and 

gives voters the “illusion” that they can cast a write-in vote that will be counted.
6
  

Because she has admitted that her staff sent that correspondence, Secretary Bowen 

has made a binding party admission that SB 6’s Vote Counting Ban violated the 

fundamental rights of Plantiffs Frederick and Wilson.
7
 

 
IV. It Is Unrefuted That SB 6, As Applied, Violated Plaintiff Frederick’s 

Fundamental Right to Run for Public Office 
 

The United States Supreme Court has repeatedly held that the individual’s 
right to seek public office is inextricably intertwined with the public’s fundamental 
right to vote, and may be limited only where necessary to achieve a compelling 
state purpose. 

 
-- Ninth Circuit, Davies v. Grossmont Union High School District8

 
                                                 
4
  Intevenors’ Opposition, at 2:14-2:21 & 23:5-23:21. 

5
  Mackey v. Pioneer Nat’l Bank, 867 F.2d 520, 524 (9

th
 Cir. 1989); Plaintiffs’ May 12, 2011 

Opposition to Ex Parte Application, at 6:15-8:1.  Intervenors apparently do not believe that 
further discovery would benefit their case, for they have asked the Court to grant summary 
judgment in their favor under FRCP 56(f)(1).  Intervenors’ Opposition, at 25:11-25:12. 
6
  Pl. Statement ¶ 10 (emphases added); Moving Papers, at 17:9-18:4 & 18:2 n.75. 

7
  Secretary Bowen’s Apr. 4. 2011 Answer to First Amended Complaint ¶19.  Contrary to 

Secretary Bowen’s claims, the correspondence sent from her office is fully admissible.  See 
Plaintiffs’ May 27, 2011 Response to Objections to Their Request for Judicial Notice ¶¶10, 11. 
8
  Davies v. Grossmont Union High School Dist., 930 F.2d 1390, 1397 (9

th
 Cir.) (emphases 
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Secretary Bowen and Intervenors (“SB 6 Defendants”) fail to refute Plaintiff 

Frederick’s constitutional claim.  Namely, his fundamental right to run for office 

was irreparably harmed, when Secretary Bowen invoked SB 6 as the reason for 

disqualifying him from running as a write-in candidate in the special general 

election for Assembly District 4 (the “AD 4 Runoff”). As Plaintiffs’ Moving Papers 

showed, Plaintiff Frederick had (a) satisfied the criteria to run as a write-in 

candidate under Elections Code §8601, and (b) attempted to qualify as a write-in 

candidate for the AD 4 Runoff in a timely manner.
9
  Furthermore, it is undisputed 

that SB 6 did not repeal Election Code §15340, which gives citizens the right to 

qualify as write-in candidates in every state and federal election.
10

 

It is hornbook law that no law may perpetrate a “fraud upon” any class of 

candidates or voters, irrespective of the state of mind of any member of that class:
11

 
 
[W]e are unwilling to reject [plaintiff’s] claim merely on the fiction 
that the voters had a duty, at their peril, somehow to foresee the ruling 
… invalidating their ballots.

12
 

Furthermore, as the Moving Papers showed, it is unconstitutional to “dictate 

electoral outcomes” by placing a class of candidates at a debilitating political 

disadvantage.
13

  Here, SB 6’s Vote Counting Ban targeted a distinct class:  write-in 

candidates like Plaintiff Frederick and voters like Plaintiff Wilson who sought to 
                                                                                                                                                               
added), cert. denied, 501 U.S. 1252 (1991) (citing Anderson v. Celebrezze, 460 U.S. 780 (1983); 
Lubin v. Parish, 415 U.S. 709 (1974); Bullock v. Carter, 405 U.S. 134 (1972); Mancuso v. Taft, 
476 F.2d 187 (1

st
 Cir. 1973)); see also Leonard v. Clark, 12 F.3d 885,890 (9

th
 Cir. 1994). 

9
  Plaintiffs’ May 6, 2011 Opening Brief (“Moving Papers”), at 18:9-18:11. 

10
  As Plaintiffs have shown, SB 6 provides for write-in candidacies and write-in voting.  

Moving Papers, at 12:16 n.42 (citing SB 6-amended Election Code §§8600, 13207(a)(2), 13212, 
and 15340).  Nevertheless, SB 6 Defendants claim that SB 6 bars write-in candidacies in the 
general election.  Secretary Bowen’s May 23, 2011 Statement of Genuine Issues of Material Fact 
(“SOS Statement”) ¶41; Intervenors’ May 23, 2011 Statement of Genuine Issues (“Intervenor 
Statement”) ¶41.  However, they have not cited any provision of SB 6 that expressly repeals 
Elections Code §15340.  “If there is no ambiguity in the language, we presume the Legislature 
meant what it said and the plain meaning of the statute governs.”  Arterberry v. San Diego 
County, 182 Cal.App.4

th
 1528, 1533 (Cal.Ct.App. 2010) (emphases added) (quoting Diamond 

Multimedia Systems v. Superior Court, 968 P.2d 539 (Cal. 1999)); see also Estate of McDill, 537 
P.2d 874, 878 (Cal. 1971).   
11

  Griffin v. Burns, 570 F.2d 1065, 1074 (1
st
 Cir. 1978). 

12
  Id. at 1076 (emphases added). 

13
  Moving Papers, at 18:15-19:11 (citing, inter alia, Rubin v. Santa Monica, 308 F.3d 1008, 

1015 (9
th

 Cir. 2002) & Cook v. Gralike, 531 U.S. 510, 525-26 (2001)). 
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vote for them.  Therefore, Secretary Bowen violated Plaintiff Frederick’s rights 

under the Due Process Clause and First Amendment, when she disqualified him 

from running as a write-in candidate in the AD 4 Runoff.
14

 
 
V. It Is Unrefuted That SB 6’s Vote Counting Ban Violated Plaintiff 

Wilson’s Fundamental Rights 
 
A. Plaintiff Wilson Has Proven That SB 6 Violated His Fundamental 

Right to Have His Vote Counted  

 Equally telling, SB 6 Defendants have failed to refute Plaintiff Wilson’s 

constitutional claim.  Namely, SB 6 banned his lawfully cast write-in vote from 

being counted in the AD 4 Runoff.  In this manner, SB 6’s Vote Counting Ban 

irreparably harmed his fundamental right under the Elections Clause “to cast [a] 

ballot and have [that] ballot counted”.
15

  Here, it is undisputed that (1) the AD 4 

Runoff ballot allowed voters to vote for a write-in candidate, (2) Plaintiff Wilson is 

registered to vote in AD 4, and (3) Plaintiff Wilson cast a write-in vote for Plaintiff 

Frederick in the AD 4 Runoff.
16

  What is more, Secretary Bowen has admitted that 

Plaintiff Wilson’s write-in vote was not counted.
17

  Because it barred his lawfully 

cast vote from being counted, SB 6’s Vote Counting Ban must be summarily struck 

down under the Elections Clause – regardless of any state interest.
18

 

Even without the Elections Clause, SB 6’s Vote Counting Ban not only 

                                                 
14

  See, e.g., Libertarian Party v. D.C. Election Bd., 2011 WL 782031, at *6 (D.D.C. Mar. 8, 
2011); Grant v. Meyer, 828 F.2d 1446, 1456 (10

th
 Cir. 1987) (citation omitted); Turner v. D.C. 

Election Bd., 77 F.Supp.2d 25, 30 (D.D.C. 1999). 
15

  Gonzalez v. Arizona, 624 F.3d 1162, 1173 n.9 (9
th

 Cir. 2010) (emphasis added) (citing 
U.S. v. Mosley, 238 U.S. 383, 386 (1915) (It is “as equally unquestionable that the right to have 
one’s vote counted is as open to protection … as the right to put a ballot in a box”) (emphasis 
added); Moving Papers, at 19:12-20:17.  See also Reynolds v. Sims, 377 U.S. 533, 555 n.29 
(1964) (“The right to vote includes the right to have the ballot counted”) (emphasis added); U.S. 
v. Classic, 313 U.S. 299, 315 (1941) (“Obviously included within the right to choose, secured by 
the Constitution, is the right of qualified voters within a state to cast their ballots and have them 
counted.”) (emphasis added); Gould v. Grubb, 536 P.2d 1337, 1343 n.10 (Cal. 1975). 
16

  The write-in ballot cast by Plaintiff Wilson has been attached as Exhibit 1 (at p.4.) to the 
May 6, 2011 Declaration of Rich Wilson. 
17

  SOS Statement ¶8. 
18

  Moving Papers, at 19:17-20:1; Gonzalez, supra, 624 F.3d at 1174 (“[C]ourts deciding 
issues raised under the Elections Clause need not strike any balance between competing 
sovereigns.  Instead, the Elections Clause, as a standalone pre-emption provision, establishes its 
own balance, resolving all conflicts in favor of the federal government.”) (emphases added). 
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triggers strict scrutiny, but has already violated Plaintiff Wilson’s rights under the 

First Amendment, Fourteenth Amendment, and the Due Process Clause.
19

  In 

Libertarian Party v. D.C. Election Board,
20

 the District of Columbia’s federal court 

distilled the constitutional rule that controls this case.  Namely, the State may 

lawfully ban write-in votes from being cast.  But “having granted citizens the right 

to cast write-in votes, the [State] must confer the right in a manner consistent with 

the Constitution.”
21

  Furthermore, in Griffin v. Burns, the First Circuit held that 

under the Due Process Clause, no State may perpetrate a “fraud upon” the voters by 

changing election rules without giving full and fair notice.
22

  Thus, because SB 6 

gave voters like Plaintiff Wilson the right to cast write-in votes, it unlawfully 

banned their votes from being counted. 

B. SB 6 Defendants Fail To Salvage SB 6’s Vote Counting Ban  

Desperately seeking to salvage SB 6, SB 6 Defendants make five unfounded 

claims. First, they argue that SB 6 not only banned write-in votes from being 

counted, but also banned write-in votes from being cast.  However, their claim is 

downright false.  In fact, SB 6 expressly allows write-in votes to be cast, but bans 

those votes from being counted.
23

  What is more, it is undisputed that Plaintiff 

Wilson did cast a write-in ballot in the AD 4 Runoff.
24

  Because SB 6 did not ban 

write-in votes from being cast, the two cases repeatedly invoked by SB 6 

                                                 
19

  Moving Papers, at 16:3-20:17; D.C. Election Bd., supra, 2011 WL 782031, at *6 
(stringent constitutional strictures apply once the State grants the right to mount write-in 
candidacies and vote for write-in candidates) (citing Grant, 828 F.2d at 1456 (10

th
 Cir. 1987); 

Turner v. D.C. Election Bd., 77 F.Supp.2d 25, 30 (D.D.C. 1999)); Griffin, supra, 570 F.2d at 
1074, 1076 (no state law may perpetrate a “fraud upon” any class of candidates or voters under 
the Due Process Clause). 
20

  D.C. Election Bd., supra, 2011 WL 782031, at *6. 
21

  Id. at *6 (citing Grant, 828 F.2d at 1456 (10
th

 Cir. 1987); Turner v. D.C. Election Bd., 77 
F.Supp.2d 25, 30 (D.D.C. 1999)); see also Griffin, supra, 570 F.2d at 1074, 1076 (no state law 
may perpetrate a “fraud upon” any class of candidates or voters under the Due Process Clause). 
22

  Griffin, supra, 570 F.2d at 1074. 
23

  As Plaintiffs have shown, SB 6 provides for write-in candidacies and write-in voting.  
Moving Papers, at 12:16 n.42 (citing SB 6-amended Election Code §§8600, 13207(a)(2), 13212, 
and 15340).   
24

  A copy of the ballot cast by Plaintiff Wilson has been attached as Exhibit 1 to his May 6, 
2011 Declaration in Support of Plaintiffs’ Motion for Summary Judgment. 
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Defendants – Burdick and Edelstein, which allow the State to ban write-in votes 

from being cast – neither apply nor control here.
25

 

Secretary Bowen next claims that the State has a “legitimate” interest in 

banning write-in votes from being counted:  to limit political competition in the 

general election.
26

  However, as the Ninth Circuit recently made clear, any state law 

that violates the Elections Clause must be summarily struck down – regardless of 

any state interest.
27

  In any event, reducing political competition would never 

constitute a legitimate (let alone compelling) interest.  Therefore, the State’s 

“interest” must be disregarded. 

Third, Intervenors argue that Secretary Bowen did not correctly interpret SB 

6’s Vote Counting Ban and Party Preference Ban.
28

  However, the doctrine of 

judicial estoppel bars Intervenors from raising that argument, for it contradicts a 

key argument that they had made earlier to the San Francisco Superior Court.
29

  In 

any event, Intervenors’ argument is irrelevant.  As Section II of this brief shows, the 

Court has not been asked to decide whether SB 6 has been interpreted correctly.  

Rather, the Court must decide whether Secretary Bowen and Registrar Logan 

violated Plaintiffs’ fundamental rights, when they enforced SB 6’s Vote Counting 

Ban and Party Preference Ban against them in two recent elections. 

Fourth, Secretary Bowen argues that the voters somehow “approved” SB 6’s 
                                                 
25

  Cf. Burdick v. Takushi, 504 U.S. 428 (1992); Edelstein v. San Francisco, 56 P.3d 1029, 29 
Cal.4

th
 164, 169 (Cal. 2002). 

26
  Secretary Bowen’s Opposition, at 20:16-20:25. 

27
  Gonzalez, supra, 624 F.3d at 1174. 

28
  Intervenors’ Opposition, at 11:23 n.10 & 23:1-23:4. 

29
  The doctrine of judicial estoppel bars Intervenors from “playing fast and loose with the 

courts.”  Russell v. Rolfs, 893 F.2d 1033, 1037 (9
th

 Cir. 1990) (emphases added) (citing Rockwell 
Int’l Corp. v. Hanford Atomic Metal Trades Council, 851 F.2d 1208, 1210 (9

th
 Cir. 1988)).  While 

before the San Francisco Superior Court, Intervenors argued that SB 6 did not impose a Party 
Preference Ban; that is, it forced all minor-party candidates to state that they have “No Party 
Preference”.  Plaintiffs’ Mar. 1, 2011 Opposition to Ex Parte Application to Intervene, at 7:13-
8:4.  Subsequently, the Superior Court ruled that SB 6 did impose a Party Preference Ban.  Oct. 5, 
2010 Superior Court Order, attached to First Amended Complaint, Exh. 11 (at p.110), at 1:23-
1:24.  Intervenors now argue that SB 6 did not impose a Party Preference Ban.  Intervenors’ 
Opposition, at 21:21-22:24.  Because they have contradicted their previous legal position, 
Intervenors’ argument regarding SB 6 must be disregarded.  Plaintiffs hereby incorporate by 
reference all papers that they have filed with this Court. 
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Vote Counting Ban.  However, the undisputed facts easily refute her puzzling 

claim.  Indeed, SB 6 Defendants have admitted that (a) the Legislature passed SB 6 

on February 19, 2009 (i.e., over a year before Proposition 14 appeared on the June 

8, 2010 ballot), and (b) neither the text nor the summary of SB 6 was included in 

the Voter Guide for Proposition 14.
30

  Simply put, the voters did not approve any 

part of SB 6 – which was passed by the Legislature without any hearings or debate. 

Finally, SB 6 Defendants resort to a ludicrous argument.  In their view, 

Plaintiffs Frederick and Wilson could not have suffered any harm, because (1) 

Plaintiff Frederick knew that he would be banned from running as a write-in 

candidate in the AD 4 Runoff, and (2) Plaintiff Wilson knew that his write-in vote 

would not be counted.  However, Plaintiffs’ state of mind is irrelevant as a matter of 

law. Simply put, the Due Process Clause bans the State from perpetrating a “fraud 

upon” the voters by changing election rules without giving them full and fair 

notice.
31

  As the Ninth Circuit has made clear, “the individual’s right to seek public 

office is inextricably intertwined with the public’s fundamental right to vote[.]”
32

  

Here, the AD 4 Runoff ballot did not tell voters that if they voted for a write-in 

candidate, their vote would not be counted – and be thrown away.  Because the 

voters were not given full and fair notice of SB 6’s Vote Counting Ban, SB 6 

Defendants’ “state of mind” argument fails. 
 
VI. It Is Unrefuted That Secretary Bowen Has Made a Binding Admission 

Regarding SB 6’s Party Preference Ban 

Tellingly, Secretary Bowen has failed to refute that she made a binding 

admission regarding SB 6’s Party Preference Ban.  As her own staff stated in 

correspondence with Intervenor Maldonado’s office, SB 6’s Party Preference Ban is 

not “permissible”, because it bans minor-party candidates from using the ballot 

                                                 
30

  Plaintiffs’ May 6, 2011 Statement of Uncontroverted Facts and Conclusions of Law (“Pl. 
Statement”) ¶22; SOS Statement ¶22; Intervenor Statement ¶22. 
31

  Griffin, supra, 570 F.2d at 1074. 
32

  Davies, supra, 930 F.2d at 1397 (emphases added). 
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label of “Independent”.
33

  Because she has admitted that her staff sent that 

correspondence, Secretary Bowen has made a binding party admission that SB 6’s 

Party Preference Ban irreparably harmed Plaintiff Chamness’ fundamental rights as 

a candidate during the recent primary elections in Congressional District 36 and 

Senate District 28.
34

 
 
VII. It is Unrefuted That Forcing Plaintiff Chamness To State He Had “No 

Party Preference” Violated His Rights Under the Elections Clause 

 Significantly, SB 6 Defendants have failed to refute Plaintiff Chamness’ first 

legal claim.  Namely, Secretary Bowen and Registrar Logan violated his rights 

under the Elections Clause, when they forced him to use the ballot label of “No 

Party Preference” in the recent CD 36 Congressional election.  As the Moving 

Papers showed, SB 6’s Party Preference Ban violated the Elections Clause in two 

ways.
35

  First, it illegally favored candidates who claimed
36

 to identify with the 

viewpoints of a major political party.  On the one hand, SB 6 allowed major-party 

candidates like Democrat Janice Hahn and Republican Craig Huey to state their 

major party’s name on the ballot.  On the other, it forced minor-party candidate 

Michael Chamness (who is registered to vote with the party affiliation of the Coffee 

Party) to lie to voters about his political beliefs:  he was forced to falsely state on 

the ballot that he had “No Party Preference”.
37

 

Second, SB 6’s Party Preference Ban illegally “dictated electoral outcomes” 

by putting minor-party candidates at a disadvantage.  To prevail, Plaintiff 

                                                 
33

  Pl. Statement ¶ 11 (emphases added); Moving Papers, at 23:6-23:22. 
34

  Secretary Bowen’s Apr. 4. 2011 Answer to First Amended Complaint ¶19.  Contrary to 
Secretary Bowen’s claims, the correspondence sent from her office is fully admissible.  See 
Plaintiffs’ May 27, 2011 Response to Objections to Their Request for Judicial Notice ¶¶10, 11. 
35

  Moving Papers, at 24:23-26:19. 
36

  As the Moving Papers showed, SB 6 deprived voters of “party quality control”, for they 
can no longer tell from the ballot how long a candidate has been affiliated with a party.  Moving 
Papers, at 27:2-27:13. 
37

  See Secretary Bowen’s Opposition, at 9 (reprinting sample CD 36 Primary ballot).  
Contrary to Intervenors’ misrepresentations, Cartwright v. Barnes does not apply here, because 
the state statute there treated all candidates equally once they received sufficient support to 
qualify for and appear on the ballot.  Cf. Cartwright v. Barnes, 304 F.3d 1138, 1142 (11

th
 Cir. 

2002), cert. denied, 538 U.S. 908 (2003). 
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Chamness need not produce any evidence to prevail, apart from documents which 

show that he was forced to use a discriminatory ballot label.
38

  As the Ninth Circuit 

recently held in Gonzalez v. Arizona, a state law must be summarily struck down if 

it violates the Elections Clause – regardless of any state interest.
39

  Here, it is 

beyond question that SB 6’s Party Preference Ban put Plaintiff Chamness at a 

debilitating political disadvantage, for he was banned from expressing his political 

views on the ballot.  Consequently, the Elections Clause mandates that SB 6’s Party 

Preference Ban be struck down, for it illegally discriminated against Plaintiff 

Chamness on the basis of his political views. 
 
VII. It Is Unrefuted That Banning Plaintiff Chamness from Using the Ballot 

Label of “Independent” Violated His Fundamental Rights 

 Equally important, SB 6 Defendants have failed to refute Plaintiff Chamness’ 

second legal claim.  Namely, Secretary Bowen and Registrar Logan violated his 

fundamental rights, when they banned him from using the ballot label of 

“Independent” in the recent CD 36 and SD 28 Primaries – a label that minor-party 

candidates had been allowed to use between 1891 and 2010.
40

  As the Moving 

Papers showed, both officials thereby (1) illegally suppressed Plaintiff Chamness’ 

core political speech by banning him from using a “customary title” that carries a 

“positive connotation” in American politics, (2) illegally “dictated political 

outcomes” by putting him at a political disadvantage, and (3) triggered strict 

scrutiny by imposing those “severe” burdens upon his freedom of speech.
41

 
                                                 
38

  Moving Papers, at 22:8-22:13, 25:13-26:29; Rubin, 308 F.3d at 1014-15; Gralike, 531 
U.S. at 517 n.8 (U.S. Supreme Court admonishes courts to rule on candidates’ Elections Clause 
claims even before the election at issue has been held).  
39

  Moving Papers, at 19:17-20:1 (quoting Gonzalez, supra, 624 F.3d at 1174 (“[C]ourts 
deciding issues raised under the Elections Clause need not strike any balance between competing 
sovereigns.  Instead, the Elections Clause, as a standalone pre-emption provision, establishes its 
own balance, resolving all conflicts in favor of the federal government.”) (emphases added)). 
40

  Moving Papers, at 9:24-10:1 & 10:1 n.21.  It is undisputed that SB 6 §325 forces elections 
officials to foist the ballot label of “No Party Preference” on all minor-party candidates.  See 
Moving Papers, at 13:19-14:3. 
41

  Moving Papers. at 21:14-23:5, 23:23-24:22, 20:23-21:2; Rubin, 308 F.3d at 1014-15; 
Bachrach v. Commonwealth, 415 N.E.2d 832, 836 (Mass. 1981); Dudum v. Arntz, -- F.3d --, 2011 
WL 1901769, at *6 (9

th
 Cir. May 20, 2011).  Contrary to Intervenors’ insinuations, a number of 

courts have held that a State must give the voters the option of registering to vote with a non-

Case 2:11-cv-01479-ODW -FFM   Document 116    Filed 05/30/11   Page 10 of 14   Page ID
 #:1584



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 - 11 - REPLY BRIEF IN SUPPORT OF PLAINTIFFS’ 

MOTION FOR SUMMARY JUDGMENT 

 

 In response, SB 6 Defendants raise three flawed arguments.  First, they claim 

that SB 6 did not impose any severe burden on Plaintiff Chamness, because he 

could have published a candidate statement in the official voter guide.  Yet as the 

U.S. Supreme Court has warned, “[A]dverse labels handicap candidates at the most 

crucial stage in the election process – the instant before the vote is cast.”
42

  

Moreover, even Secretary Bowen concedes that it would have cost a total of 

between $27,200 and $108,800 for him to publish candidate statements in both the 

CD 36 and CD 28 Primaries.
43

  Simply put, it is unlawful to foist minor-party 

candidates with a fee that their major-party competitors need not pay.
44

 

 Second, SB 6 Defendants claim that Plaintiff Chamness must produce 

extensive evidence showing that he was harmed by the ballot label of “No Party 

Preference”.  However, the Ninth Circuit has signaled that a candidate like him 

need not produce any evidence to prevail, apart from documents which show that 

he was banned from using the ballot label of “Independent”.
45

  (Interestingly, 

before the CD 36 Primary was held, a local newspaper stated that Plaintiff 

Chamness was one of three candidates who “who decline to state their political 

parties[.]”)
46

  Because he has furnished the Court with the CD 36 and SD 28 

Primary ballots, Plaintiff Chamness has produced ample evidence to prevail on all 

his claims.  Accordingly, SB 6’s second argument fails. 

 As a last resort, SB 6 Defendants concoct two state interests to salvage SB 

6’s Party Preference Ban.  However, neither one can justify strict scrutiny.  As the 

                                                                                                                                                               
qualified (minor) party.  See, e.g., Green Party v. N.Y. State Bd. Elec., 389 F.3d 411 (2

nd 
Cir. 

2004); Baer v. Meyer, 728 F.2d 471 (10
th

 Cir. 1984); Atherton v. Ward, 22 F.Supp.2d 1256 (W.D. 
Okla. 1998); Council of Alt. Political Parties v. State, 781 A.2d 1041 (N.J. App. Div. 2001). 
42

  Gralike, 531 U.S. at 525 (emphases added, quotations omitted) (quoting Anderson v. 
Martin, 375 U.S. 399, 402 (1964)). 
43

  SOS Statement ¶13. 
44

  See, e.g., Bullock, supra 405 U.S. at 146 (“We can hardly accept as reasonable an 
alternative that requires candidates and voters to abandon their party affiliations in order to avoid 
the burden of the filing fees.”) (emphases added). 
45

  Moving Papers, at 22:8-22:13; Rubin, 308 F.3d at 1014-15. 
46

  “Venice:  Congressional contenders questioned on local matters, foreign policy”, The 
Argonaut, May 4, 2011, attached as Exh. A to the May 6, 2011 Decl. of Gautam Dutta (at p.5). 
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Ninth Circuit recently made clear, a “discrete election rule” (like SB 6’s Party 

Preference) Ban deserves less deference than an “electoral system” (like 

Proposition 14’s Top Two Primary).
47

 

SB 6 Defendants first claim that the ballot label of “Independent” would 

somehow confuse voters or harm the major political parties.  However, it is 

unrefuted that California candidates had been allowed to use the “Independent” 

ballot label between 1891 and 2010.
48

  Moreover, the Minnesota Supreme Court 

has expressly ruled that the “Independent” ballot label “fosters no confusion” as a 

matter of law – even though Minnesota had an “Independent-Republican” Party at 

the time of its ruling.
49

  It strains credulity to claim that a ballot label that has been 

used for over a century could confuse voters or harm the major political parties.  

Therefore, SB 6 Defendants’ “confusion” argument fails to provide any state 

interest, compelling or otherwise, to justify SB 6’s Party Preference Ban. 

SB 6 Defendants next claim that case law somehow bans candidates from 

using the ballot label of “Independent”.  However, the cases invoked by SB 6 

Defendants (Lightfoot v. Eu, Libertarian Party v. Eu) do not apply here, for they 

upheld California’s previous “qualified party” election system – which SB 6 

dismantled.
50

  As the Moving Papers showed, SB 6 made a critical change to the 

way we elect our state and federal leaders:  major parties are longer able to select 

their nominees for the November general election.
51

  Thus, SB 6 eliminated the 

need to maintain the “distinction between qualified and non-qualified parties” – the 

very basis for the holdings of both Libertarian Party and Lightfoot.52
  Because SB 

                                                 
47

  Dudum, supra, -- F.3d --, 2011 WL 1901769, at *12 (emphasis in original) (citing Rubin, 
supra, 308 F.3d at 1011).  Although Dudum constitutes binding authority, Intevenors – whose 
counsel represented the Dudum appellants – chose not to bring it to the Court’s attention. 
48

  Pl. Statement ¶44.   
49

  Shaw, supra, 247 N.W. 2d at 923. 
50

  Cf. Libertarian Party v. Eu, 28 Cal.3d 535 (Cal. 1980); Lightfoot v. Eu, 964 F.2d 865 (9
th

 
Cir. 1992). 
51

  Moving Papers, at 10:4-11:5 & 12:1-12:14.  SB 6 excludes Presidential elections from its 
scope.  SB 6-amended Elections Code §359.5. 
52

  Cf. Libertarian Party, supra, 28 Cal.3d at 546 (emphasis added); see also Lightfoot, 
supra, 964 F.2d at 868 (major parties may not subvert qualified-party election system by 
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6 Defendants have failed to provide any compelling state interest to save it, the 

Court must strike down SB 6’s Party Preference Ban. 
 
VIII. Plaintiffs Do Not Seek Sanctions for Intervenors’ Deliberate 

Misrepresentations and Omissions 

 As this brief has documented, Intervenors have brazenly misrepresented the 

law and Plaintiffs’ positions to the Court.  They have told the Court that this Motion 

seeks an injunction, when it does not.  They have refused to brief the Court on 

binding legal authority, such as Gonzalez v. Arizona, Dudum v. Arntz (which 

Intervenors’ counsel had themselves argued), and Libertarian Party v. D.C. Board.  

For good measure, Intervenors have also misstated a critical Ninth Circuit case 

(Rubin v. Santa Monica).  Against this backdrop, it is astounding that they had the 

temerity to seek sanctions against Plaintiffs for not citing case law that has no 

bearing on this case.
53

  However, Rule 11 sanctions are only justified if counsel has 

(1) omitted relevant case law, and (2) the omitted case law renders the case 

“frivolous”.  U.S. v. Stringfellow, 911 F.2d 225, 226 (9
th
 Cir. 1990).  Not one of the 

cases cited by Intervenors was relevant, and not one rendered Plaintiffs’ case 

“frivolous”.  Consequently, there is absolutely no basis for Rule 11 sanctions.  

Despite the lack of professionalism by Intervenors’ counsel, Plaintiffs nevertheless 

do not seek sanctions against Intervenors or their counsel. 

X. Conclusion 

 
  The right to vote freely for the candidate of one's choice is of the essence of a 
democratic society, and any restrictions on that right strike at the heart of 
representative government. 

-- First Circuit, Griffin v. Burns54
 

 At its core, this case turns on freedom of speech.  Simply put, the State 

cannot penalize a candidate or voter for having the “wrong” political view.  For this 

simple reason, the Court must grant Plaintiffs’ Motion for Summary Judgment. 
                                                                                                                                                               
nominating candidates outside of the party primary). 
53

  As discussed earlier, Intervenors claim that Plaintiffs should have cited Burdick v. 
Takushi, Libertarian Party v. Eu, Lightfoot v. Eu, and Edelstein v. San Francisco.  
54

  Griffin, supra, 570 F.2d at 1075 (emphases added). 
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DATED: May 27, 2011 
 

Respectfully submitted, 

By:  /s/ 
GAUTAM DUTTA, ESQ. 

 
Attorney for Plaintiffs 

MICHAEL CHAMNESS, DANIEL 
FREDERICK, and RICH WILSON 
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  DECLARATION OF GAUTAM DUTTA 

 

GAUTAM DUTTA, ESQ. (State Bar No. 199326) 
39270 Paseo Padre Parkway # 206 
Fremont, CA 94538 
Telephone:  415.236.2048 
Email:  Dutta@BusinessandElectionLaw.com 
Fax:  213.405.2416 
 
Attorney for Plaintiffs 
 
MICHAEL CHAMNESS, DANIEL FREDERICK, 
and RICH WILSON 

 

IN THE UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

MICHAEL CHAMNESS, DANIEL 
FREDERICK, and RICH WILSON, 

Plaintiffs, 

vs. 

DEBRA BOWEN, in only her 
official capacity as California 
Secretary of State; DEAN LOGAN, 
in only his official capacity as 
Registrar-Recorder / County Clerk 
of the County of Los Angeles; and 
DOES 1-10; 

Defendants, 

ABEL MALDONADO, an 
individual; CALIFORNIA 
INDEPENDENT VOTER 
PROJECT; and CALIFORNIANS 
TO DEFEND THE OPEN 
PRIMARY; 

Intervenors-
Defendants 

CASE NO. 2:11-CV-01479 ODW 
(FFMx) 

 
 

DECLARATION OF GAUTAM 
DUTTA IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT 

 
HEARING DATE:  June 13, 2011 
HEARING TIME:  1:30 pm 
JUDGE: Hon. Otis D. Wright, 

II__________ 
COURTROOM: 11_ 

I, Gautam Dutta, declare as follows: 

1. I am an attorney licensed to practice in the State of California.  I 

represent Plaintiffs in this case. 

2. At 4:13 pm on May 23, 2011, I was served with an electronic copy of 
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Secretary Bowen’s opposition papers to our Motion for Summary Judgment.   

3. I was not served with an electronic copy of Intervenors’ opposition 

papers to our Motion for Summary Judgment until 8:54 pm on May 23, 2011. 

4. Plaintiffs’ reply brief in this case is due by 11:59 pm today.  At 

approximately 9:15 pm today, I tried to log on to the Court’s ECF server.  I could 

not log on despite repeated attempts.  Shortly thereafter, I learned from the Court’s 

ECF Update Page that its ECF server would not be available to accept e-filings 

between 5 pm today and 3 pm Monday (May 30, 2011).  I have attached a copy of 

the ECF Update Page as Exhibit 4, available at http://support.cacd.uscourts.gov/ 

(last visited May 27, 2011, 11:32 pm). 

5. Because I cannot currently e-file Plaintiffs’ reply brief, I will email it 

to the Court and all opposing counsel tonight, and then e-file it on Monday (May 

30, 2011), as soon as the ECF is again available to accept e-filings. 

6. I have attached true and accurate copies of the following documents: 
 
A. Exhibit 1:  The July 1, 2002 issue of Ballot Access News.  I 

obtained a copy of this document at http://www.ballot-
access.org/2002/0701.html (last visited May 26, 2011). 

 
B. Exhibit 2:  A CapitolBasement.com news article entitled 

“Finally, a deal…”.  I obtained a copy of this document at 
http://www.capitolbasement.com/index.php?id=xs2y7n6ho8tig
0 (last visited May 26, 2011). 

 
C. Exhibit 3:  The City of Long Beach’s statement of election 

results for the Apr. 13, 2010 City Council Race in Districts 5 
and 7.  I obtained a copy of this document at 
http://www.longbeach.gov/civica/filebank/blobdload.asp?BlobI
D=27156 (last visited May 26, 2011). 
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I declare under penalty of perjury and the laws of the United States that the 

foregoing is true and correct and are based on my personal knowledge, except for 

matters stated on information and belief; and, as to those matters, I believe them to 

be true.  If called as a witness, I could competently testify thereto. 

 

 Executed on May 27, 2011, in Fremont, California. 

 
DATED: May 27, 2011 

 

By:  /s/ 
GAUTAM DUTTA, ESQ. 
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