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L Introduction

Having failed to defend SB 6°s constitutionality in their opposition papers, Intervenors
now seek a “second bite at the apple”. Plaintiffs” Motion for Preliminary Injunction has already
been fully briefed, and will be heard by this Court on Sept. 14, 2010. Yet, at the eleventh hour,’
Intervenors desperately — and f‘alsely — ¢laim that Plaintiffs have raised two new arguments in
their reply brief.

Citing such spurious grounds, Intervenors make arguments and evidentiary objections that

could have and should have been raised earlier — in their opposition papers. As a direct result of

Intervenors’ overreaching, Plaintiffs have been forced to bring this. - €3pen S 1 to protect
their rights — burdening this Court and hampering judicial economy. To ensure that Plaintiffs’
rights are not irreparably harmed, Intervenors’ needless, reckless Surreply, “Written Objections to
Plaintiffs’ Bvidence™, and “Evidence Submitted To Cure Incompleteness” (collectively,
“Untimely Documents™) must be * dis reqa roled .
Disregard
I The Court Must A Intervenors’ Written Objects to Plaintiffs’ Evidence
c.llSC*nfdﬁ'ﬂ\

To begin with, the specious objections raised by Tntervenors’ Sur-Reply should be - A

as both unauthorized and untimely. Astonishingly, Intervenors seek to wish {and wash) away

evidence® introduced by Plaintiffs’ Verified First Amended Compléint, which had been filed two

weeks before Intervenors filed their own opposition papers.®

! Intervenors gave Plaintiffs no notice that they would file a Sur-Reply, and did not telsphone Plaintiffs’

counsel to notify him of their Sur-Reply. Plaintiffs’ first learned that Intervenors had filed their Sur-Reply at

approximately 9 pm on September 9, 2010, via an ernail from Intervenors’ Counsel that had apparently been sent at

5:5] pm that evening — after the close of business. Dutta Declaration .

? All but one of Intervenors’ baseless “objections” seek to destroy evidence properly mtmduced by Plaintiffs’

First Amended Complaint. Plaintiffs respond to Intervenors’ evidentiary objections in a sepatate document that will

also be filed with the Court today, and raserve the rlght to supplement both this :R€ Spongse” : and their response to
Twtenensrs! evidentiary objections..

3 In their opposition papers, Intervenors asserted that Defendant Secretary of State Bowen's opinions were

“entitled to great deference.” Intervenors’ Opposition, at 4:21-22 (emphases added). Rather than “deferring” to

Defendant Bowen, Intervenors now seek to remove one of her press releases drafted hy Defendant Bowen’s office.

Intervenors’ Written Objections to Plaintiffs’ Evidence, at 1 (seeking to delete evidence introduced by Plaintiffy’

9. PLAINTIFFS' RESPONSE
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As a general rule, litigants are barred from raising arpuments or introducing evidence they
could have raised earlier, unless they can make an application “based upon sickness,
inadvertence, or other excusable n&:glect”:4

If the practice were allowed without any substantial reason, it would lead to great

irregularity and delay. Tn such event the respondent, of course, could justly
demand the right to file an additional brief, and the course of the argument by brief

would be radically changed. &
Here, Intervenors have given absolutely no reason for why their Aug. 30, 2010 opposition papers
did not object to evidence introduced by Plaintiffs’ Aug. 16, 2010 Complaint. What is more
Intervenors have brazenly misquoted Plaintiffs’ papers.® Consequently, the Court musgcs 'S;iﬂ the
entirety of Intervenors’ Written Objections to Plaintiffs” Evidence and Evidence To Cure
Incompleteness.,
IIL.  Plaintiffs’ Reply Brief Properly Rebutied Arguments Raised by Intervenors

Intervenors falsely claim that Plaintiffs introduced two new arguments in their Reply

Brief. According to the Court of Appeal, a reply brief may provide an “¢laboration of issues
raised in [the] opening brief or rebuttals to [opposition] briefing.” Instead of introdu.cing any
new argument, Plaintiffs’ Reply Brief rebutted three arguments made by Interveﬁors’ opposjtion
papers. First, Intervenors invoked Libertarian Par& v. Bl (“E W) to argue that Party-Prelferénoe
Plaintiffs’ legal claims had no merit: | |

Plaintiffs ignore the fact that the California Supreme Court held — in a case

Plaintiffs inexplicably do not even ¢ite ~ that this precise system [i.e., SB 6's

electmn scheme] is constitutional. (Liberrarian Party v. Eu (1980) 28 Cal.3d
535.Y

F]rst Amended Complaint §33 n.19),

Reichards v. Hoffman (1997) 52 Cal. App.4Y 754, 765 (emnphasis added).

Tel at 765 (gquoting Kahn v. Wilson (1898) 120 Cal. 643, 644, 53 P.24) {emphages added).
Plaintiffs’ Reply Brief states:

Reichardy, supra note 3, 52 Cal. App.4™ at 764 (emphases added).

Libertarian Party v. Eu (1980) 28 Cal 3d 535,

Intervenors’ Opposition, at 2;5-7 (emphases added).
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Second, Intervenors argued that the Eu/ Rosen v. Brown™ line of cases “reject{ed] claims
Just like Plaintiffs'.]""! Towards that end, Intervenors invoked the following federal cases:'
Sehrader v. Blackwell'® (which re-affirmed Rosen), Rubinv. City of Santa Monica™ (which
approvingly cited Schrader), and Lightfoot v. Eu® (citing Ew). Third, Intervenors argued that
Party-Prefercnce Plaintiffs lacked standing, because they allegedly could not obtain a legal

remedy “under existing law”'®

—1.e., California’s existing election regime that had been upheld
by Eu.
In response to Intervenors’ misleading claims, Plaintiffs’ Reply Brief made two rebuttals.
First, Plaintiffs rebutted that Lw “does not directly apply here, because it upheld California’s
existing “qualified party” election system —~ which SB 6 seeks to dismantle.”"’ Second, Plaintiffs
rebutted that
{t]he Fu / Rosen v, Brown line of cases (liberally cited by SB 6 Defendants) stands

for a core constitutional principle: at a bare minimum, nonﬂqualiﬁed-pmty
candidates have the right to identify themselves on the ballot as “Independent”.

£ 18

" Toward that end, Plaintiffs also cited the same cases that had originally been invoked by

Intervenors: " the federal cases of Schrader, Rubin, and Lightfoot.
Thus, as the record shows, Plaintiffs properly rebutted arguments raised by Intervenors’
opposition papers. Since Intervenors had no lawful basis to filea sur-reply to Plaintiff's R.eply

‘ set aside
Brief, the Court must ~  * Intervenors’ Sur-Reply,.

e Rosert v. Brown (6™ Cir. 1992) 970 F.2d 169, 175 (candidates have a constitutional right to a party voting

cue of “Independent™ on the ballot),

i Intervencrs’ Opposition, at 10:11-12 (emphasis in original).

1z Id at 10:13-22,

13 Schrader v. Blackwell (6% Cir. 2001) 241 F.3d 783, 788-89, cert. denied (2001) 534 1.8, 888,
14 Rubinv. City of Sania Monica (9"'1 Cir, 2002) 308 F.3d 1008

12 Lightfoot v. Eu (9% Cir. 1992) 964 F.2d 865, 870, cert. denied (1993) 507 1.8, 619,

1e Id at 15:11-14 (emphasis added).

v Plaintiffs’ Reply Brief. at 8:14-15 (emphasis in original).

1 Id at 9:12-15 (emphases in original, emphases added to the phrase “liberaily cited by SB 6 Defendants™).
12 Id. at 9:15 n.36 {citing Schrader, Rubin, and Lightfoot}, of. Intervenors’ Cipposition, at 10:13-22 (cfting
Schrader, Rubin, and Lightfoor).

@ Reichardi, supra note 3, 52 Cak. App 4™ at 764

-4 - PLAINTIFFS’ RESPONSE




Sep.10.2010

MO @0 = R e B W B

NMMMMMMMMI—‘F—[I—‘I—‘Hi—'-I—ll—EH—E

03:05 BEM PAGE. &/ 7

IV.  Intervenors Fail to Prove That Eu Directly Applies To This Case

Since the Court has been barraged with enough paper already, Plaintiffs will limit
themselves to rebutting two arguments that were improperly raised by Intervenors® Sur-Reply.
First, £u does not directly apply to this case. Contrary to Intervenors” claims, Zu had everything
“to do with California’s pre-existing system of qualified-party primary elections[.]™?' In fact, the
Ly Court expressly held that candidates from non-qualified parties were banned from appearing
on the June “qualified primary” baliot.

Specifically, £ held that “only qualified parties have been granted the rght by the
Legislature to nominate candidates for the ballot” by means of the June “qualified party”
primary.”? As Plaintiffs’ Reply Brief showed, SB 6 seeks to dismantle California’s existing

*# Therefore, since it expressly

“qualified party” elections — “the very basis for the holding in Fu.
contemplates “qualified party™ elections, £u does not directly apply to this case.
V. Intervenors Fail to Refute Party-Preference Plaintiffs’ Right to the “Independent” Label
Intervenors ﬁercély deny that, 1o the extent that it applies, that the Lu / Rosen v, Brown
line of cases gives non-qualified-party candidates the right to identify themselves on the ballot as
“Independent” ** Yet again, their claims fall flat. In Rosen™, the Sixth Circuit ruled that non- |
qualified-party candidates had a constitutional right to be a party desi gnation of “Independent” on
the ballot. Subsequently, Rosen’s holding was adopted by Schrader® (invoked by Intervenors)

and by the Ninth Circuit in Rubin’” (also invoked by Intervenors). Here, it is undisputed that SB

6 denies non-qualified-party candidates their constitutional right to identify themselves as

u Contra, Intervenors’ Sur-Reply, at 3.2-3 (“Contrary to Plaintiffs’ represantatlons concerning Eu, that case

had nothing to do with California’s pre-existing system of qualified-party primary elections{,1"*).
= Eu, xupra note 7, 28 Cal.3d at 544 (emphases added).
Plaintiffs’ Reply Brief, at 9:3-4 (emphases in original).

23

24 Id at 9:12-15; contra, Intervenors’ Sur-Reply, at 3:16-17.
1 Rowen, supra note 9, 970 F.2d at 178.
® Schrader, supra note 12, 241 F.3d at 788-89,

&7 Rubin, supra note 13, 308 F.3d 1008.
5. PLAINTIFFS® - RESfONS B
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“Independent”. Therefore, SB 6 violates the constitutional rights guaranteed by the Eu / Rosen
ling of cases.
VL. Conclusion

In short, Intervenors’ Untimely Documents threaten Plaintiffs with irreparable harm %
The hearing on Plaintiffs’ Motion for Preliminary Injunction Motion is set for Sept. 14, 2010, and
Plaintiffs simply do not have sufficient time to fully respond to the new arguments raised by
Intervenors.* If Intervenors’ Sur-Reply and evidentiary objections are permitted into the record,
they will severely prejudice Plaintiffs’ right to a fair hearing on their Motion for Preliminary
Injunction,*®

Accordingly, Plaintiffs respectfully ask this Courtto - Set’ aside
Intervenor’s Surreply, Written Objections to Plaintiffs’ Bvidence, and Evidence Submitted To

Cure Incompleteness.

28 Dutta Declaration {j5.
9 Dutta Declaration 6.
30 Dutta Declaration 7.
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DATED: September 10, 2010
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